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P S U

T

POLICE ACCOUNTABILITY IN
NORTHERN IRELAND

INTRODUCTION AND SUMMARY

1. As part of the search for the best possible system of administering justice in Northern
Ireland the Committee on the Administration of Justice (CAT) has studied twao aspects of
policing - the method of handling complaints against the police and the machinery for ¢on-
sultation between the police and the public (CAJ pamphlets nos. 4 & 6). In the course of
studying these relatively narrow subjects it became obvious that there is a broader subject,
that of accountability, which is fundamental 1o every other aspect of policing, and that if
the arrangements for the accountability of any public service are not right it will be diffi-
cult to get a satisfactory system for any of the particular branches of activity of that service.
Moreover it is vain to strive after the acceptability of the police (without which it is acknow-
ledged on all sides that they cannot hope to be effective) if the public do not have con-
fidence in the arrangements for police accountability,

2. This paper has its origin, therefore, in our suspicion that there could very well be a cau-
sal relationship between the nature of the arrangements (or lack of them) for the account-
ability of the police and some of the policies and methods adopted by the police which have
from time to time caused at best a lack of confidence, and at worst a definite antagonism
towards them of substantial sections of the population. It would not be possible to give an
exhaustive list of what we have in mind but some of the outstanding examples are

- the apparently trigger-happy use of plastic bullets in Northern Ireland at one period;

- the 1982 shootings which were the subject of the Stalker Inquiry;

- the interrogation methods adopted in Northern Ireland which were the subject of en-
quiry by Amnesty International;

- the incursions by the RU.C. into the Irish Republie

- the behaviour of the Metropolitan Police in Brixton leading to the tioting there which
had to be investigated by Lord Scarman;

~ the similar state of affairs in the Handsworth Division of Birmingham also leading to
rioting;

- the apparent tendency to stop and question people for ne very obvious reason except
possibiy the temptation to take an opportunity to harrass people; .

- gelting people up between Sam and 6am so as to have them ready for questioning when
the detectives start work at 9am - not in itself, a very serious thing but one which, done
often enough, naturally eauses criticism and resentment;

- the use of uncorroborated evidence from a witness against his own former associates,
sometimes with the aid of very substantial inducements;

— the use of firearms in situations which appeared not to have called for that degree of
force.

All of these, some n Fairly Beneral use and others only in Northern Ireland and only at cer-
tain periods, have been very bad for Public relations and have raised quite fundamental
questions about the level at which the decisions to adopt these practices were made, In
particular it was in most cases impossible for anyone seeking redress or a change of policy
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10 get to grips with the root of the problem. In the most serigus cases the public outery re-
sulted in an ad-hoc enquiry - eg Lord Scarman’s very public, judicial enguiry or Mr. Stal-
ker’s very secret, internal enquiry. But in other cases, despite much comment, the matter
remained essentially elusive because there was no individual or corporate authority with
both the power to make decisions and ihe willingness to answer for them.

3. This paper, while primarily concerned with the structural arrangements for account-
ability, does also touch on a number of other factors affecting the acceptability of the police,
partly because the acceptability of the RUC|s our most fundamental concern. We are aware
that there are factors affecting acceptability which, while they have their counterparts in
areas in Britain where there are sizeable black or brown skinned populations, are particu-
larly important and particularly acute in Northern Ireland. The RUC wiil always have dif-
ficulty in winning general acceptance so long as nationalists are reluctant to join it and this
inturn is dependent on the political arrangements for the government of Northern Iretand
and on the degree to which old wounds can be healed and the whole population can begin
to feel that they all belong here and that the Government (even if they disapprove of some
of its policies ag any citizen of any country may from time to time) is their government and
not an unwanted, alien one. This paper does not attempt to address those matters which
belong to the field of politics and the constitutional arrangements for the government of a
part of the Unjted Kingdom.

4. Thereis however one characteristic of the RUC which is very much a part of this general
problem of acceptability and which, because it involves the nature of its accountability and
conirol, cannot be omitted from any paper such as this. We refer of course to the security
duties of the police here which have no counterpart in any other U police force. The ac-
tivities of the police in discharging their responsibility for security ingvitably militate against
their acceptability for normal policing and, as a result, are intimately linked with the im-
balance in their composition; and this in turn is both the result of, and the cause of, their
lack of acceptance by a substantial part of the population. We deal with this problem in
paragraphs 35 - 38,

5. What this paper attempts to do is to examine the constituiional issues involved in deci-
sions affecting the position of the police in society and the mechanisms provided for their
governance. After skeiching very briefly the salient points in the history of policing in Eng-
land {from where Northern Ireland has inherited a large part of its pattern) we look a little
more closely at the work of the Royal Commission which reporied on the English potice
in 1962. We conclude that they asked themselves all the right questions and we have been
impressed by their rehearsal of the anomalies, contradictions, confusions and uncertain-
ties which existed at that time. We are considerably less impressed by their conclusion that
despite these shortcomings, and in particular despite the acknowledged constitutional im-
propriety of the then situation, very little alteration was required becanse the arrangements
were working fairly smoothly; with the benefit of hindsight, and after 25 years of experi-
ence during which the system has worked a lot less smoothly, we have concluded that a
change in the law will have to be faced. The essence of the problem is today, as it was in
1962, how to balance the need to keep the police free from improper manipulation by sec-
tional interests with the equal need of people in a democracy to have a say in the way they
are policed. History has produced a situation where, in our view, not enough scope is given
to this latter requirement, and that is arguably at the reot of many of the current criticisms
of police work in practice.
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6. This analysis has led us to ask what powers of control over the police should society exer-
cise and what machinery should be ¢reated to that end. We attempt an answer to the first
question in relation to any society, but because Northern Ireland is very different from Bri-
tain the machinery we envisage for the governance of the RUC is designed for our particu-
lar problems and we have not thought it necessary or proper to make recommendations for
Britain, Our recommendations are listed in Appendix .

7. To return to the starting point in our train of thought, we have had to take cognisance
of the fact that police accountability has recently been the subject of much comment and
debate in Britain, where we have witnessed the unedifying spectacle of at least two police
authorities and their respective chief constables being Jocked in conflict and public acri-
mony. As a result of this state of affairs, and also of certain particular activities of the police
in other parts of Britain which many people regarded as at least controversial and possibly
even improper, there has grown up a considerable demand that the police should be more
accountable, though the precise way of achieving this has often not been defined. Indeed
it may be supposed that many of the people subscribing to this demand do not claim to be
experts in the relevant branch of the law or its origins in the English philosophy about the
status and functions of the constable, which is a very specialised subject; they are simply
extrapolating from their belief in the basic principle of democracy that, because all power
stems from the people, anyone in the public service from the Prime Minister to the dust-
man must be responsible to someone else int the hierarchy or to some collective authority,
be it a committee or Parliament itself. There is no gainsaying this as a general principle,
and while it must apply with particular force to any individual such as a chief constable who
has a considerable number of men and women under his command, what we have 10 face
is the fact that the present law exempts chief constables from this general principle. Ac-
cordingiy what needs to be considered is whether Parliament was wise in agreeing to that
arrangement. Certainly it was a decision taken carefully on the advice of a Royal Com-
mission - itself a very thorough procedure - but it is dangerous to depart from a rule so fun-
damental to the good ordering of society, and recent experience has shown just how
dangerous. If it is thought with hindsight that our legislators made a mistake then the only
possible cure must be to change the law.
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PART 1. LEGAL AND HISTORICAL

THE LAW

8. At the present time the law - in Northern Ireland the Police Act of 1970 and in England
and Wales the Police Act of 1964 - has created a tripartite division of responsibility be-
tween the police authority, the chief constable and the central government - the Home Sec-
retary in England and Wales and the Secretary of State here. The important points to notice
are:

(a) that the principle of dividing the responsibility is itself constitutionally sound but the
present balance is open to question and is at the heart of the issues which this paper will
examine

(b) that part of the debate in England and Wales has been caused by the recent tendency
in practice for the central government to take more power unto itseif than some people
thought it had (though even that left little enough to local initiative and local adaptation to
differing circumstances) and in the process to reduce the already small degree of control
possessed by the police authority. We shall discuss later the arguments for and against giv-
ing a large share of responsibility to the central government

(c) that the Act in each case gives the police authority the statutory duty only of securing
the mainienance of an adequate and efficient police force but leaves the direction and con-
trol of the police to the chief constable. This division of functions was made by Parliamant
guite deliberately and in the full awareness that it was the opposite of the normal relation-
ship between a chief officer of a local service and the authority concerned with that service.
In every other case in Northern Ireland before direct rule was imposed, and in England
and Wales today, the local authority, albeit with some degree of coordination and oversight
by the central government, decides policy and the chief officer is responsible for executing
it; as the professional and experienced head of his department he naturally and properly
advises his authority on the policies he recommends but it is they who decide and they do
not invariably accept his recommendations,

9. We shall see below how this unique relationship in the case of the police came about.
Suffice it 1o say here that it is an arrangement which most foreigners find incomprehen-
sible and which is giving increasing concern to many people at home, partly because it is
constitutionally very dangerous to give so much unsupervised power to a paid official, and
partly because in practice the system is not working as smoothly as it used to. The strains
imposed upon it by the increasing tensions in society have been too much for its inbuilt
contradictions, and many people now hold the opinion that we eannot afford to rest con-
tent with a situation where chief constables generally exercise power but do not account
for it, and police authorities suffer in public esieem because their title implies that they
have control and are a public watchdog, though they are seen not to be. It is of interest that
the Royal Commission in 1962 accepted that this ill-defined arrangement was constitution-
ally improper but recommended that because it worked well in practice only small alter-
ations should be made to it. While it was perhaps just permissible to take that view 25 years
ago, it surely is not possible today to be content with an arrangement which is neither con-
stitutionally proper nor working well in practice.
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IMMEDIATE ORIGINS OF THE LAW

10. The law on police accountability in Northern Ireland is traceable to the report of the
Hunt Committee, while the English taw is the result of the work of the Royal Commission
on the Police which reported in 1962.

THE HUNT COMMITTEE

11. The Hunt Committee observed that the Inspector General {now the Chief Constable)
was not responsible to anyone for his operational policies {note the combination into one
phrase of the two words supposedly at opposite ends of the control function) and said that
it was important that he should be accountable to a body representative of the community
as a whole. This observation led them to go into some detail about how that body should
be composed in the particular circumstances of Northern Ireland, but they had nothing to
say about the extent or nature of the accountability to it of the Chief Constable. The in-
ference to be drawn is presumably that they had general accountability in mind, though no
such relationship was created by the 1970 Act. Nor indeed is that interpretation consistent
with their recommendation that Northern Ireland should follow the English pattern, where
ne general accountability existed. Whatever we ought to make of this vagueness and con-
fusion it is only fair to the Hunt Committee to say that when they sat in 1969 the English
system had not revealed its weaknesses to anything like the extent that it has now done. It
is necessary therefore to turn for a moment to the English law and how it has come to take
its present form, and what the effect of this has been,

THE EARLY DEVELOPMENT OF THE ENGLISH POLICE AND THE
CONCEPT OF INDEPENDENCE

12. The ambiguities and contradictions of the present arrangements for policing in Eng-
land are not a new phenomenon. The history of policing is full of them but one concept has
survived - not certainly undiluted but at least as a continuing thread in the thinking of pol-
icy makers and of the courts. The concept of the independence of the constable dates from
the very earliest timeg when the constable was simply one citizen among many, unpaid but
elected in rotation to work pari-time on a piece of work that needed doing for the benefit
of the local community, He had then no special powers but was simply engaged to do what
any citizen was entitled to do voluntarily in order to ensure that the law was observed. Be-
cause of the potential pressure from individuals or groups with axes to grind it was recog-
nised from the beginning that if these people were not to be corrupted (as indeed they were
atone stage) they needed independence from the control of others so that they could carry
out their functions with complete impartiality and fairness to all. The principle of impar-
tiality in the application of the taw was and still is fundamental to successful policing and
to the aceeptability of the police as the effective arm of society (and not merely of one sec-
tion of it), and it is notable how wise and farsighted our forebears in the middle ages were

in establishing this principle at the very beginning of a new form of activity undertaken on
behalf of the community,

13. From this basic requirement there developed the doctrine that the constable’s powers

were original and not derived, that he possessed them by reason oniy of his office and not
because he was responsible to a superior or to any controlling authority. This second step
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in the theoretical thinking about police work is still, as we shall see, very much a part of
today’s accepted wisdom but in the light of recent developments it is at least arguable that
it needs to take its place alongside the kind of relationship modern democracies expect to
have with people who work for them. Obviously with the passage of time the concept of in-
dependence has been obliged to live with the development of a modern, highly organised
society. As early as the 14th century Justices of the Peace were appointed and constables
were obliged to carry out their instructions. Then when Watch Committees were estah-
lished under the Municipal Corporations Act of 1835 they met, in some cases daily, to super-
vise police operations. And now of course we are familiar with modern, disciplined police
forees organised on a hierarchical basis under the control of their respective chief consta-
bies.

14. Despite these changes, however, the concept of independence has survived in two
forms. In the first and simplest form society continues to recognise the need, inherent in
the nature of much police work, to allow the man on the ground, whether he be an individ-
ual constable in a lonely situation, or a senior officer in charge of a number of others, to
use his own observation, make his own analysis and form his own judgment about the right
course of action (or inaction). The recognition of this need is no more than Common-sense
aceeptance of reality and was very clearly articulated as recently as 1981 by Lawton L.J. in

i Tawall ral icl -
ting Board (1982) 2QB 458. The Board had asked the court for an order of mandamus
against the Chief Constable to compel him to order his men to clear a certain site of dem-
onstrators who were protesting against the Board’s intention to explore the site for a
possible nuctear power station. The court refused the application because only the police
on the spot (and not the Chief Constable or the court) could make the evaluation needed
10 form 4 reasonable opinion whether an offence was likely to be committed if the site was
not cleared. (It is worth noting here that the necessity to protect the man on the ground
from interference by others in the assessment of his duty, and then the execution of it, need
not stand in the way of a consideration of possible improvements in the overall pattern of
responsibility. I control of policing policies were to rest less with chief constables and more
with some authority representative of the peopie there is no need to suppose that the rul-
ing in the Electricity Generating Board case would be in the least affected. All that would
happen weould be the inheritance by the new authority of the chief constable’s position,
complete with its limitations.)

15. The other form in which the concept of independence has survived to the present day
is in the person of the chief constable himself and there it is much more controversial, and
for that reason more important, because the current debate about the accountability of the
police is in essence a debate about the powers and independence of chief constables, not
the men under their command.

THE GROWTH OF THE POWER OF CHIEF CONSTABLES

16. The degree of independence which chief constables enjoy today derives from a com-
bination of trends and influences. The three most important may be identified as: -
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(a) The Gradual Attrition of the Power of Justices of the Peace

This process which started in the 19th century with the creation of modern police forces

was very well described in paragraph 82 of the report of the R, issi
Potiee ) well grap port of the Royal Commission on the

"'1_’his‘ Jorm of control, although unrepealed by Farliameny, has now fallen into virtual
disuse, and is today litle more that an historical survival, As g resulf o situation has grad-

constables, able and {'ntellz:gent men, growing in professional stature and public esteem,
have assumed authont;y and Powers which their predecessors wonld Jormerly have sought
Sfrom ﬂ;lsnces, now lzraymg in atd their tenure of the independent office of constable which,
as we nave seen, they cherish as a bulwark against interference or control b thj ce
authorities which appointed them" ” ? the polce

{(b) Professionalism

Then there has been the inflqencc of professionalism, the increasing complication of the
ork and the consequent difficuity in mastering it experienced by part-time Jocal govern-

nounced pt}blic discontent manifesting itself in rioting, strikes, legal disputes, loss of
confidence in the service concerned, the polarisation of society and the breakdown of law
and order. How best to reverse this process is a very big subject in itself: at this point we
are concerned merely to record it as a fact of life which has largely contribu’tcd to the growth

of the power of the chief constables (without yet addressing th i i
iself desnable on e ( ¥ 8ing the question whether that is

{c) The Royal Commission
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mission cannot be accused of not having examined the issue sufficigntly _thorou_ghly. They
listened to a great deal of evidence both about the constitutional situation asit then was
and also about what was thought desirable for the future. On the former it is worth quot-

ing their paragraphs 61, 72 and 73:

"'61. The evidence placed before us includes a wealth of judicial pronouncements, the gf-
fect of which has been to deny any relationship of master and servant as berweerf the police
authority and the constable or as between the Crown and thg constable; and in thus de-
nying that he is a servant of either a local or a central authority, the courts have been led
to assert the independent character of his office.

72. The Association of Chief Police Officers of England and Wales subm_itred to us that
the chief constable, because he holds the office of constable, therefore enjoys full protec-
tion from local control in carrying owt his duties of law enforcement a{‘:d in commar.:dmg
his force for this purpose. They deduced from this that the status of chief constables inre-
lation to police authorities is different from that of local government officers, and went on

to say:

‘Quite clearly a police authority cannot direct a chief constable as to the manner z:n which
he should carry out the enforcement of the law or the maz'ntenanlce of Tr'.te' Q:{egn 's Peace,
any more than they could direct any other constable on the exercise of his individual auth-
ority’.

They also quoted with approval the Oaksey Committee’s view that

‘The police authority have no right to give the chief constable orders about the dr'.Sposi.tion
of the force or the way in which police duty should be carried out, and he cannot dm.m
himself of responsibility by turning to them for guidance or instructions on matters of police
duty’, .

73.That Your Majesty’s Government in [958 also held this view of the legal status of the of-
fice of chief constable is shown by the following statement by Lord Chesham in the House
of Lords, speaking on behalf of the Government:

‘What I wish to emphasise (it has been said before, and I say it again) is that no police auth-
ority or anyone else has any authority to interfere in relatz'r‘m to the enforceme.m of the lc.fw
by the police. Naturally there is normally good co-operation between .the police autﬁ{orzt'y
and their chief constable, but the full responsibility for enforcement_ s @ mater v-vhzch s
reserved entirely to the chief officer of police. In the exercise of this responsibility he is
answerable to the law alore, and not to any public authority. This is the position both in
the counties and in the boroughs. I think it is generally recognised to be such today, what-
ever may have happened in the past.’

PERIOD WHEN LOCAL CONTROL WAS ENFORCED

17. The Royal Commission were however fully aware that the absence of any master - ser-
vant relationship between the police authority and the chief constable had been authorita-
tively affirmed only in relatively modern times, for they observed that
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" Mr Speaker Lowther ruled when disallowing a parliamentary question about rioting at

Gillingham in [917, ‘The Hon. Member should ask the Waich Committee’; and in 1936 one
of Your Majesty’s former Secretaries of State for the Home Department, Sir John Simon,
told the House of Commons, following allegations that the police had shown partiality in
handling political riots in Oxford and elsewhere, "The Oxford police are subject to the rate-
payers of Oxford and to the people who elect the City Council out of which the Watch Com-
mittee is formed’. In the course of this debate the Deputy Chairman said

In the case of the provincial police he [the Secretary of State] cannot give orders. The or-
ders to them are given by the statutory authority, which is the standing joint committee in
the case of the county, and in the case of a borough, if it has an independent police force,
it is the watch committee. They have absolute control over the provincial police......

18. A further expression of this view is to be found in a ruling given by the Speaker as re-
cently as 1958 -

‘The crux of the Hon. Member's difficulty is that the control of lecal police forces and chief
constables is in the hands of the local authority’

19. Some colour is given 1o these views by the report of the Royal Commission on Police
Powers and Procedure in 1929, which stated,

‘The chief constable is responsible to his police authority which...... is a unit of local gov-
erment’;

although the Commission went on to observe that the powers vested in police authorities

‘are mainly concerned with matters of policy and finance and interfere little, if ar all, with
the executive or technical control of the force’ " :

THE CORE OF THE ROYAL COMMISSION’S REPORT (1962)

20. On views about the future submitted to them the Royal Commission said in paragraphs
75 and 76

"75. The foregoing expressions of opinion are difficut to reconcile with the judgments to
which we referred in paragraphs 62-64 if it be assumed, as we have been invited io assume,
that the legal status of chief constable and constable is identical. Yet the view that a police
authority has, or should have, some responsibility for law and order, and has some control
over the police force which it is required by law to maintain, was persistently represented
to us in much of the evidence we heard, although there was little unanimity about the ex-
tent of this responsibility or the degree of control exercisable.

76. The Association of Municipal Corporations went farthest in this direction, They con-
tended that a police authority has power to do whatever seems 1o it necessary to police its
area efficiently so far as statute, regulation or common law does not derogate from that
POWED covvc........... There was nothing in law to prevent g police duthority from discussing
the administration of the force with the chief constable or from requiring him to report to
it about his conduct of the force. A police authority was afso, in the Association’s view, en-
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titled to give the chief constable instructions, for exfzmple, to _take steps to enforce the lc_zw
more vigorously or as to his methods in dealing with a polfrrc'al demonstration; stopping
short, however, of interfering with the application of the criminal lqw in particular cases.
The delegation by the watch committee of executive control to the chief constable was, they
suggested, a matier not of law but of good administrative practice. They acknqwlzledged that
the law governing this matter was uncertain, bu.t rh.oughr that the present position was sat-
isfactory and that it would be a mistake to clarify ir."

21. In the Royal Commission’s paragraph 78 they referred again to the unsatisfactory na-
ture of the confusion:

* The position resulting from the foregoing is unsa!is_facrory and confused. It may be sum-

marised by stating that, while the courts have established beyond doubt the legal status of
the constable, the inferences drawn from these judgments as to the status _of a chief con-

stable, and his relations with a police authority, are in ‘dispute. In_ practice, erformal work-

ing arrangements have usually grown up between police authorities anld chief constables,

which have been flexible enough to render unnecessary a close ar?alys:s of the un_delrbrzng
principles which it is now our duty to examine. Thus a representative of thfz ,flssoczanon. of
Chief Police Officers told us that a chief canst_able wguld lLi.'ten to any opinions express efl
by the police authority as to the manner in which police duties are being perfor_'med, afzd if
he were wise he would have regard to these opinions; but he !vaould not acce_pr‘msfmc_tzons.
A witness from the County Councils’ Association sur_nmamed the A.ssoaanon_s view iy
saying, ‘No one can tell the chief constable what ke is to do, but ke is responsible to the
standing joint committee for what he has done.”"

22. This last quotation is perhaps the most teiling of all for it e:n.shrines in one short sen-
tence one of the principal fudges in official attitud:ss o tl_w C.ll\.’ISIOI'l of responsibility. It is
one thing - and perfectly logical and proper - to give an individual {e.g. the constablv:'il on
the ground) the freedom to make up his own mind what 10 do or not do but 1o malfc im
responsible to the courts, as he must surely be, if he deczdes‘ to do something illegal; but it
is quite another thing, and 2 sign of confusion, to leave 2 chief constable free of control by
others and then to suggest that he is responsible 1o some authority for what he has done.
He can only be responsible to them in the very limited sense that they can ask him to re-
port, but in the full and ordirary meaning of the word he was not at that time, .'.and is not
now, responsible to them beeause if they disapprove of whalt he has done therej is nothlr}g
they can do, short of the ultimate sanction of dismissal” which can be appropriate only in
the most extreme cases.

23, The Commission’s own reaction to this state of affairs was given in the opening sen-
tence of their paragraph 79:

"We have been assured by all concerned that the lack of definition in this matter fare[}lr gives
rise to practical difficulty, but we do not think it is wise to count o this indefinitely.

1 Section 7 (2) of the Police Act {Northern Ireland) 1970 is quoted in Appendix 3
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Two Types of Decisions

24. This led the Commission to draw the proper distinction between the two broad ca-
tegories of decisions which fall to the police. In paragraphs 85-87 they dealt with those re-
lating to the enforcement of the law in particular cases:

"85. There was a wide concurrence of view in the evidence submitted to us that chief con-
stables, like other police officers, should remain independent and immune from outside
influence and pressure as regards certain of their activities; but witnesses were divided on

the question whether, in respect of other activities, they should be placed under some form
of external supervision.

86. The duties which it was generally agreed in the evidence should be performed by chief
constables unhampered by any kind of external control are not capable of precise defini-
tion, but they cover broadly what we referred to earlier as "quasi-judicial" matters, that is,
the enforcement of the criminal law in particular cases involving, for example, the pursutt
of inquiries and decisions to arrest and to prosecute.......

87. We entirely accept that it is in the public interest that a chief constable, in dealing with
these quasi-judicial matters should be free from the conventional processes of democratic
control and influence. We thersfore recognise a field, wider in England and Wales than in
Scotland, in which the present legal status of the chief constable is clearly justified by the

purposes of his appointment, namely the field of law enforcement in relation fo particular
cases."

25. On the second broad category of decisions the Commission said at the end of their
paragraph 88, followed by paragraphs 89 and 90 and the opening sentence of 91:

"Our concern, however, is with an entirely different range of activities, namely, those acti-
vities other than the enforcement of the law in particular cases, over which neither a police
authority nor anyone else at present appears to have recognised powers of control over a

chief constable, and in respect of which the chief constable is not ordinarily brought to ac-
count. '

9. The range of these activities is wide, and the present legal status of the chief constable
is widely regarded as providing him with unfettered discretion in their exercise - although,
as we said earlier, the Association of Municipal Corporations question this. Thus he is ac-
countable io no one, and subject to no one’s orders, for the way in which, for example, he
settles his general policies in regard to law enforcement over the area covered by his force,
the disposition of his force, the concentration of his resources on any particular type of
crime or area, the manner in which he handles political demonstrations or processions and
allocates and instructs his men when preventing breaches of th  reace arising from indus-
trial disputes, the methods ke employs in dealing with an outb, ~ak of violence or of passive

resistance to authority, his policy in enforcing the traffic laws and in dealing with parked
vehicles, and so on.

90. The question thesefore arises whether the status of the chief constable should continue

in future to shield him from extemal control in the Jormulation and application of what,
for convenience, we describe as police policies in matters which vitally concern the public
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interest. Behind this, too, lies the broader question whether the community should have
sone voice, through their elected representatives, locally or nationally, in the maintenance
of law and order.

81, It cannot in our view be said that duties of the kind which we have described require
the complete immunity from external influence that is generally acknowledged to be necess-
ary in regard to the enforcement of the law in particular cases."

The Royal Commission’s Conclusions

26. The conclusion which the Royal Commission reached was that a chief constable should
"be subject to more effective supervision than the present arrangements appear to recog-
nis¢" and they added:

"The problem is to move towards this objective without compromising the chief constable’s
impartiality in enforcing the law in particular cases." {(para 92)

The Commission’s answer to this problem was to reject the straightforward solution; they
said in paragraph 97:

*We received no evidence favouring the conversion of chief constables into local authority
servants, nor do we regard this as a desirable course. It would not, in our view, make for
the preservation of the impartiality of the police in enforcing the law. We therefore reject
this alternative."

27. Instead they recommended strengthening the links between separate forces, the sub-
mission by chief constables to police authorities of ex post-facto reports on their policies
and a more effective system of government inspection.

28. We have quoted the Royal Commission’s report at some length to show the degree of
confusion which existed in 1962, the quite recent change in the accepted view of what the
law was, the thoroughness and clarity with which they examined the problem and the anti-
climax constituted by their recommendations.

THE LEADING COURT CASE

29. The Royal Commission’s report was given effect in the Police Act of 1964 in England
and Wales, that of 1967 in Scotland and that of 1970 in Northern Ireland. As already noted,
in each case the chief constables are given the control of their forces, so the law is at least
made clear in that there is no servant - master relationship with police authorities. This was
emphasised with considerable force by Lord Denning in the first Biackburn case (R v Com-
missioner of Police for the Metropolis, ex parte Blackburn (1968) 2 QB 118):

"L hold it to be the duty of the Commissioner of Police, as it is of every chief constable, to
enforce the law of the land. He must take steps so to post his men that crimes may be de-
tected, and that honest citizens may po about their affairs in peace. He must decide whether
or not suspected persons are to be prosecuted, and, if need be, bring the prosecution or see
that it is brought; bur in all these things he is not the servant of anyone, save of the law it-
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self. No Minister of the Crown can tell him that ke must or must not prosecute this man

or that one. Nor can any police authority teil him so. The resporsibility for law enforce-
ment lies on him. He is answerable to the law and to the law alone." (P 136)
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PART 2. THE PRESENT

ASSESSMENT OF THE PRESENT POSITION IN ENGLAND AND WALES

30. Despite the clarity in the law on the last mentioned point, there are 1rnp~:)rt«';.u'1:3 z:za:lst;(i
which the same ¢larity does not extend. Indeed Marshall, one of thn_s most em.}n auth-
orities on all aspects of policing, said, in a comment on the 1964 Polllce Act as long ag
1965, as reported in the University of Bath Social Policy Paper no. 4:

“it is generally agreed that the Act is a fudge, that it inclorporates ambtiguities. qnd colr_ttrci-
dictions concerning responsibility for framing, monitoring and financing policing policy.

31. The Bath paper went on to say:

" ‘However it is also agreed that until recently the Act workec_i rolerablyl vye!l: udw‘orked t:.a;
cause the parties to the fudge - the chief constables, the police authontze;b ant .surl:gisz ¢
Home Secretaries made it work' {Loveday I985). There was a consensus abou gg ”‘;g;n_
was a bi-partisan area politically. Dun'ngltge 1 580; fh:;‘i agre;;::;tiﬁgis {;Zei:; .s;ﬁejz; o
i [ in some forces has all but broken down. 11 '

;;icajzinzgig:;?gjues to thi: surface. Several police authorities and chief cons;qblzswip:;
gaged in acrimonious public dispute and the Home .S'ecre.ta_fy threatebned t; use .-_s'lip e
to overrule police authority decisions. As a consequence it is now La our iz:y pz fzyr o
a new Police Act is required and most chief constables are of thfi opinion, thoug

ferent reasons, that the Act requires amendment to be workable.

PROVISIONS OF THE POLICE ACT (NI) 1970

32, It has been necessary to go into the situation in England at =.;01rm=>E1enigltl;lbf:causleetlilf.:j
Northern Irish situation, though not identical, owes a great deal to tl;'w;\ ng 1115 e)‘(ar:;}nj ofice
Northern Ireland under the 1970 Act, as in Epgiand under the 1964 Act, (tl e%?cifm ohee
Authority which has the duty to "secure the maintenance of an adequate ag g, i ovid]:s jce
force"; it determines the number of officers of each _rank thgt are neeBe ,.{)r cs the
buildings, vehicles and equipment and makes the senior appg)mtments‘ fut-l can g °
directions about what police officers should or sl;oul&l1 ncé go é ;‘; (r:l;):litn:;,d :g ;?jgixzzegfaiﬁ n
ave any say in approving the General Orders for the Gov Suida
}I;orce (Zomyetimeiprcferrcd to as the Police CO(lfle of Conduc_t or the Dlimg]fjﬁifo?;e)
though it is satisfactory to note that the Authority was extens.w.ely colf'su eh‘ ur galso
drafting of the more recent document entitled Professional Policing Ethics which has 3
and confusingly, been referred to as the Police Code.

33. The difference from the English pattern lies in the acceptance qf the P{unt Cé]mg?;][-
tee's recommendations on how the Police Authority should bfe cqnst}tuted. nstea bo e%
English mix of two-thirds elected representatives gnd one-third justices, t?g mem (ejrsrc;
the Police Authority in Northern Ireland are appointed bty the Sec:iitudl?;- ?[he:gtsche:)r:l 1dabé
i i unity; in par
as far as practical, representative of the whole comum : Ihere should »
i i istri Is, other public bodies including the
members representing the interests of district councils, : i (
Universities and higher education generally, the legal profession, trade unions, agriculture,
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industry and commerce and voluntary organisations concerned with the welfare of child-
ren and young people {See Appendix 3).

ASSESSMENT OF THE PRESENT POSITION IN NORTHERN IRELAND

34. In Northern Ireland the deficiency in'the law has not manifested itself in the form of
public disputes between the Police Authority and the Chief Constable to the same extent
as it has in England. This is perhaps because the Police Authority has largely been content
to give successive Chief Constables their head in response to their pleas that they are faced
with a form of guerilla warfare and should be left to fight it without a committee breathing
down their necks. But the absence of conirol has resufted in a number of policing methods
being adopted from time to time which have cansed considerable distress, controversy and
embarrassment. It is therefore true for Northern Ireland, as it is for England and Wales,
that one very important point at which the present system needs to be reformed is that part
of the law which defines, or fails to define satisfactorily, the powers and responsibilities of
the central government, the police authority and the chief constable.

SECURITY FUNCTIONS OF THER U C

35. In any society it is normally understood that if any danger to the security of the state or
substantial disruption of the peaceful life of the population should arise it is the function
of the police to restore order, and that if this task proves too onerous for their resources it
will be necessary to call in the army to assist them. This is what has happened in Northern
[reland, though to complete the picture it is necesary to remember that the origin of or-
ganised policing in Ireland lay not so much in the need to combat crime, as was the case
elsewhere, but in an attempt to safeguard the security of the state and the ruling class in
the face of an endemic condition of potential rebellion; and this condition persisted after
partition and the formation of the R.U.C. There was always a smouldering fire liable to
burst into flames at any time from the partition of Ireland in 1921 untl the present troubles
erupted in 1968. For this reason the Northern Ireland Ministry of Home Affairs, which had
the responsibility for policing during that period, saw to it that the RUC was equipped and .
trained for paramititary work. At the same time, hecause the provincial government was
always a Unionist one and the danger was seen to come from the nationalist community,
the force was predominantly Protestant and regarded by most Catholics as oppressive and

antagonistic, and therefore not merely an organisation they did not wish to join but one
which was not acceptable for the work of policing.

36. The Hunt Committee made an effort to tackle this problem at one fevel and the Police
Act (Northern Ireland) 1970 which followed their report removed responsibility for polic-
‘ing from the Ministry of Home Affairs and created a new Police Authority on the English
model. Clearly the motive behind this change was the realisation that if the police were
ever to become acceptable to the whola population they could not be accountable to an
obviously biased authority, and for this reason the Hunt Committee made very careful ree-
ommendations about the composition of the new authority. Unfortunately they did not at
the same time suggest that the new authority should have realistic powers of control, 5o

0 conviace the public that the police would now be accountable to an auth-
ority in which everyone could have confidence failed at the first hurdle; whatever the pub-
lic might think of the new authority they were quickly seen not to possess any teeth worth
mentioning and have therefore been re garded by many as irrelevant to the problem of bias.
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Clearly any design for a new system must ensure not only that accountability is achieved in
fact as well as in theory, but also that the power is held by people who themselves inspire
confidence that police officers of all ranks will behave with complete impartiality on all oc-
casions. While some progress in this direction has been made in recent years for which
credit must be given to several Chief Constables, it is regrettably true that the RUC has
still some considerable way to go in this direction. Until Catholics can have complete con-
fidence in the impartiality of those who make the decisions (as well as in their power to see
that their policies are carried out in practice) they will never join the police in numbess
camparable with thetr proportion of the population.

37. We cannot leave this aspect of the RUC's functions without addressing one of the most
difficult problems of all; it is one of the most difficult because many people and organisa-
tiozs, including political parties and indeed the Government have at times displayed am-
bivalent attitudes towards it. On the one hand it is said that justice must be seen to be done
and the police will never be acceptable if they are thought to be above the law; and on the
other that they are a counter - insurgency force and it is inappropriate to apply the same
rules to them as to the police in the rest of the UK. This difficulty can come to the fore-
front of debate at any moment and was recently thought by some to have been a contribu-
tory cause of the controversy over Mr. Stalker’s inquiry into the police shootings in 1982, it
being suggested that Mr, Stalker may have been applying civilian standards to a quasi-war-
time situation. It is indeed possible to envisage a conflict of attitudes in this respect be-
tween the RUC and the Government. The RUC, like the army, could understandably
complain if they find they are being asked to do a difficult job with their hands tied behind
their backs; while the Government, at least part of the time, maintains that there is no war
and that people who engage in terrorism are committing ordinary crimes and must be
treated as such.

38. It is very important to be clear about the implications of this conflict of philosophies
for any system of controlling the police. Though we lock forward to the day when the RUC
will be concerned only with ordinary policing we have reluctantly to agree with those who
for the time being cannot see any way of relieving the RUC of their security functions, but
we do not see any reason why that should exempt them from a proper system of govern-
ance. Indeed not only that but in our own view the need for proper control and account-
ability is rendered especially great by the security function precisely because the extremely
difficult circumstances in which they have to work lead them to use methods which bring
them to the edge of legality in a way rarely experienced by any other UK police force. Those
who say or imply that security work necessitates a force that is a law unio itself, are opting
for chaos. We are therefore treating the RUC’s security work as not detracting at ali from
the need for them to be controlied by a properly constituted and accountable authority
(even though the security situation does impose limitations on the compositon of that auth-
ority as we point out in paragraph 98 below).

39. Finally it is necessary to address the problem which can arise when a security issue is
thought by those who know about it to be so delicate that it should be discussed only by the
minimum possible number of people. This sort of situation could properly inthibit discus-
sion by the full Police Authority but we consider that the chairperson should in all cases be
kept fully informed and that, in consultation with the Secretary of State and the Chief Con-
stable, he/she should decide how much information should be shared with his/her col-

leagues.
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PART 3. FACTORS AFFECTING THE ISSUES.

DEFINITIONS

40. At thi int it i i
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Executive Accountability
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conduct. But the chief constable is in an altogether differe‘nt position and' we h'avc to be
clear that any discussion about the accountability of the police is in fact a d1sc.u§s-u.m qbout
chief constables, and is all the more important because of the greater responsibilities in re-
lation to the formulation of policy, as well as its execution, that rest upon them,

Other Forms of Accountability

44. To many people the notion of accountability in relation to the pollicc conju_res up a
series of outside influences which can be brought to bear on police behaviour, ranging from
the Director of Public Prosecutions who has the function of deciding whetherl a ppl}ce i_)f-
ficer should be charged with a criminal offence, through the machinery for maintaining in-
ternal discipline and the parallel but sgparate machinery for dealing with-complaints, down
to the local consultative committees. We touch upon these matters where they are rele-
vant to our argument and we are well aware that they gfv_e cause f_or concern, put this paper
is primarily concerned with the right way to make policies, and it would.be inappropriate
to comment here to any extent on those other influences. We have dealt \:Vlth _thc machinery
for consultation in our pamphlet no.6 and with the handling of complaints in our‘pamph-
lets nos. 3 and 4. A short policy document outlining the whole framework of our ideas on
policing is being published contemporaneously with this pamphlet.

Degrees of Accountability

45. Finally, accountability is a word which can have more than one lmeaning. In one sense
the police are accountable to their authorities because the authorities can call for reports
from their chief constables, this having been one of the recommendations of the :Royal
Commission. But while there is nothing to prevent a po[.ice aufhorlty from commenting on
areport, or even advising their chief constable to do thmgs. differently another time, theg
cannot require him o do so. In this full sense, therefore, he is not accountable to them, an
the discussion becomes clearer if we talk about control.

Operational

46. A word which over the years has been the subject of much argument between chief
constables and their authorities is "operational”. This phenomenon is curious for three rea-
sons. First, there is no mention in the legislation of operations or operational activities, let
alone a definition of them. Second, the way in which the argument has always taken place
has beer the contention by the chief constable that a matter which the authority wished to

2 Foradiscussion of the place of these committees in relation 10 the main subject of this paper see paras
50 - 52.
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discuss was an operational one and therefore outside their remit; the unstated implication
of that argument must be presumed to be that matters of policy, by contrast, are within the
authority’s remit whereas we know that this also is a contentious area and, though there
have been ministerial pronouncements and observations in Home Office circulars which
imply that police authorities can and should properly concern themselves with poliqx3 , the
legislation does not say so, and if a chief constable finds a discussion about some policy by
the authority not to his liking he will resist it.

47. The third respect in which it is curious that there has been so much argument over
what is operational and what is not is that there has not been a comparable amount of dis-
agrecment between authorities and their chief officers in other departments of local auth-
ority work. While there can of course be bordertine cases where it is possible to hold
differing views about a certain subject and whether it ought to be decided by the authority
or the chief oficer, this is not generally a recurring source of dispute, despite the obvious
difficulty in making a clear distinction - for operational decisions are often the result of pol-

icy, and policy decisions are, frequently and properly, made in the course of reviewing oper-
ations and their consequences.

48. Why the distinction between operational! matters and others should have been such a
bone of contention in policing but not in other fields is not immediately clear but it may be
atesult of the constitutional position of the chief constable, Whereas all other chief offi-
cers are appointed by their authorities to do their bidding and to offer them advice which
they may or may not accept, in the case of the police if is mostly the authority that advises
the chief constable and he who makes the decisions. This was the explicit recommendation
of the Royal Commission (para 93) and in consequence is what chief constables have re-
garded the law as enshrining, If that is indeed at the toot of 50 much dispute it could be that
one way of eliminating this source of confusion and unhappy relatienships would be to
reverse the present position and make chief constables the servants of their authorities. We
have already noted that the Royal Commission rejected that option and there are of course
potent arguments, legal and constitutional, bearing on this question which we examine
later. Here we are merely concerned to point out the possible effect on one major area of
repeated cantention and to explain why, in contrast to the words in the title of this paper
which we have defined for our present purposes, we do not think it necessary or profitable
to attempt a definition of what is or is not operational. It is essentially a side issue and

becomes important only when something much more fundamental about the relationship
is awry.

THE GOVERNMENTAL CONTEXT

49, We are examining the accountability of the police at a time when it is the subject of
much discussion in Britain and could wel] be the subject of fresh legislation in the nex: de-

3 In June 1978 Mr. Merlyn Rees in answer to a Parliamentary Question said "The Act in no way inhibits
discussion of opérational issues hetween a chief constable and the poli.: authority whether in the con-

text of a review of the resources nceded or more. generally, The chief constable is generally accountable
to his police authority for his policy."
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cade. Since Northern Ireland legislation usually follows that for England and Wales and is
often modelled on it, though with suitable adaptations for the particular circumstances
here, the currency of the debate in Britain makes this paper timely. However, we are
presented with a difficulty in that there is also a debate in progress about how Northern
Ireland should be governed and the outcome could well affect the position of the police.
For the purpases of practical discussion we therefore propose to assume that for the fore-
seeable fature Northern Ireland will continue to be a part of the United Kingdom; though
coneeivably there may be some redrawing of its boundaries, we do not suppose that would
affect the discussion of police accountability. What could very well affect it substantially is
adeparture from the present arrangement of direct rule from London, whether that should
take the form of complete integration into the UK or of a provincial type of devalved gov-
ernment. It is, however, the present situation with which we are concerned and if that were
to be altered our conclusions would have to be reexamined.

DISTINCTION BETWEEN CONTROL AND CONSULTATION

50. Before considering possible changes it js necessary to look at two factors which have
some bearing on the position of the police, one of them being a major one or even pos._qlbly
the dominant one (see para, 53 et seq. below). The lesser of the two is the relationship of
police accountability to any local consultative committees which may be set up, a3 they have
recently been established in England and Wales. At their best these bodies have shown
their usefulness in providing a vaiuable two-way channel of communication I:!etween'thc
police and the public. This can both help the public to understand the difficulties of pqllc-
ing their area, and make the police more aware of public feeling about some of the choices
the police have to make, If each listens to the other the overall effect is greater acceptability
of the police in the eves of the public. We therefore attach some importance to the estab-
iishment of these consultative committees and have published a paper suggesting some of
the best mechanisms to adopt (CAJ pamphlet no. 6). We note that art, 82 of the proposed
Police and Criminal Evidence (NI} Order compels the Police Authority to make arrange-
ments for consuliing the public. We certainly welcome this development, However the
point we wish to ernphasise here is that it would be a fundamental mistake to confuse a sys-
temn of consuliation with what is needed by way of governance and control. Indeed it is in-
herent in the meaning of consultation that, though there is an obligation to listen to the
views proferred and consider them, there is no obligation to accept them. An example of
the unfortunate consequences that can foliow from this is given by the history of the South-
all demonstration in April 1979. In the period ieading up to that demonstration there had
been good consultation between local organisations and Chief Inspector Gosse, the Com-
munity Liaison Officer, and agreement had been reached on the handling of the demon-
stration. But the officer in charge of policing the demonstration had different views about
this and is said to have observed "Who ........ is Gosse? I am in charge here.”

51. Soimportant is it 1o avoid confusing consujtation with control that some advocates of
reform have refused to support the concept of consultation for fear that it might be adopted
and then paraded as an adequate substitute for any change in the present constitutional ar-
rangements. We have not taken that view as we think that the machinery for consultation,
if well designed, could be important encugh for it to be an ill-advised mistake not to take
advantage of it. But the corotlary is that it must be recognised for what it is and only for
that. What is needed is both consuliation at the local level and accountability or control at
the force level.
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52. The distinction between local consultation and central control should never be
blurred; they are essentially separate mechanisms, but there could well be an advantage
for the control mechanism if it had a direct means of communication with the consultation
machinery, for lessons derived from one local area could easily be of value to other areas,
It seems to us that the simplest way of establishing this link would be to give consultative
comumittees a right of acess to the Police Authority. This could obviously be a means of
taking to higher authority some representation which had been made to the police locally
but had failed to get a response; but it could also be a means of telling the Police Authority
of some significant improvement which a local consultative committee had managed to
achieve and was sadly needed elsewhere. '

CENTRAL GOVERNMENT

53, The second factor bearing on the position of the police in any society is the place that
the central government ought to occupy, The accepted wisdom on this question has changed
over the years, in some respects only gradually and almost unnoticed at the time. Itis there-
fore proper that the question should be examined in a rational way and an informed deci-
sion taken. We do not claim any monopoly of wisdom about this and indeed the arguments
are fairly finely balanced, so we would welcome a study of the subject in greater depth than
we have the resources to undertake. All that we can attempt to do here is to set out the con-
siderations which seem to us to merit attention.

54. Traditionally British society has set its mind firmly against the idea of a national police
force, centrally controlled, as a potentially dangerous step in the direction of a police state
ruled by a dictator. The preference has always been for local forces, locally controlled,
though inevitably, with the passage of time and the greater mobility of criminals, this sys-
tem has had to be modified in two respects; the number of forces has been reduced and
their size increased, and the central government, though accepting no responsibility for the
police outside the metropolis, has come to play a larger and larger part in their operations,
mainly through the medium of circulars issued to chief constables and police authorities,
conferences of senior police officers and central government officials to encourage com-
mon procedures, and the influence exercised by Her Majesty’s Inspectorate. The latest ad-
ditions to this trend towards centralisation have been the creation of joint forces and the
establishment of the police computer and the National Reporting Centre, which is a mech-
anism operated by the Association of Chief Police Officers for co-ordinating the assistance

given to forces suddenly facing a need for greater manpower from other forces not under
the same degree of pressure.

55. Each of these developments has been a logical adaptation of the system of policing the
country devised in order to meet changing circumstances and needs; none of them has been
made as a conscious and deliberate change of attitude towards the concept of centralisa-
tion, but that is clearly the direction in which they point, and the question that it is perti-
nent to ask is whether the trend towards centralisation in the interest of greater efficiency
of operation is likely to continue at a pace which will make it more sensible to abandon the
present system altogether and create a national police force, and whether this would re-
adly be such a dangerous step as has been assumed hitherto.

56. There are two principal arguments in favour of a national force - the further pursuit of

efficiency and the possibiity that the original distike of the idea was based on a fallacy. There
is little doubt that only the central government can be expected to provide the resources

Page 21



that are needed for some of the tasks that fall to the police at the end of the 20th century.
The compilation of an adequate library, the management of an appropriate programme of
research, the ability to check on mistakes made locally and the pursuit of the necessary de-
gree of continuity and coardination are all matters that can be more logically handled at
the centre of what is after all a small country in terms of area. However these matters can
be handled centraily without also requiring central control of a unified force.

57. The original prejudice against a national police force was widely accepted by all shades
of opinion and was based on the assumption that if ever there was a danger of a dictatorial
regime coming to power that danger would be rendered greater if there was already in ex-
istence a national force which could be taken over at one stroke and used to eliminate any
democratic resistance. That argument has an immediate appeal but it is doubtful whether
history endorses it. There is some evidence to support the view that the usurpation of power
by Hitler and Mussolini was helped by the existence of small local forces that were 100 weak
to control the activities of the German and Italian gangs of fascists.

38 Against these arguments there still remains the enduring strength of the desire people
have to influence the way they are policed, and the increasing dislike of the remoteness of
those who govern them, which gives rise to feelings of frustration 2nd the breakdown of
taw and order. This in turn gives more work and difficulties to the police and if they give
way t0 the temptation to meet toughness with toughness the cycle of animosity is perpatu-
ated. Those who argue in favour of local control seem to us to have the stronger case; we
do not regard the case for centratisation as totally invalid but we think it is outweighed by
the predominant need to establish a working relationship between the public and those
who control the police. If the latter are not accessible there can be no working relationship
and the cycle of violence and counter-violence will continue on its downward path. This
consideration seems to us to outweigh all others in any context but particularly in that of
Northern Ireland, where the remoteness of London, both geographicat and psychological,
is more keenly felt than in any other part of the UK.

Central Government and the R.U.C.

59. There is also the temptation, to which governments seem increasingly prone to fall, to
manipulate affairs to suit their own ends whenever they can but especially during times of
unrest. In this connection it is noteworthy that the Police Authority in Northern Ireland
was originally established in 1970 at least partly as a means of removing control of the police
away from the provincial government. It would be a retrogade step, now that there is no
provincial government, to hand control over to the central government.

60. Tt may of course happen that this point will be settled within the farseeable future on
political grounds rather than purely police considerations. If the moves towards a new form
of devolved government for Northern Ireland, which at the time of writing appear to he re-
ceiving some cautious consideration in political cireles, were to result in she establishment
of a new provincial government commanding broadly-based respect, itis possible that con-
trol of the police would be one of the matters taken over by it.

61. In the absence of any such development it is possible to envisage a hybrid solution, the
RUC being the direct responsibility of the Secretary of State without any comparable
changes being made in Britain. Despite its attraction of simplicity we reject this idea, part-
ly for 1he general reasons aiready given but also because one of the main difficulties - if not
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the main difficulty - facing the RUC is that of winning the acceptance and support of a sub-
stantial section of the population. That task would be rendered more rather than less dif-
ficultif the RUC were to become constitutionally as well as putatively an arm of the London
government.

62. This is niot to say that the central government should play no part at all in the manage-
ment of the RUC. We believe that the concept of a partnership between central and local
influence is fundamentally right and that what has 1o be tackled is the balance between
them. The influence of the central government is always potentially a helpful check against
anything going badly wrong with local control and in the particular case of Northern Ire-
land that could be especially importaat. It is, however, right to say here that whatever power
and influence is exercised by the Home Office, or the Scottish or Northern Ireland Offices,
over police forces outside London, this should be subject to the controlling authority of
Parliament. The reluctance of successive Home Secretaries to answer any question about
the police outside London is constitutionally sound only so long as he does not shirk re-
sponsibility for his own part in what is done in the provinces. This point has recently as-
sumed particular importance in England and Wales because of the tendency of the Home
Office to intervene financially and over the provision of supplies, both matters which the
legislation ascribed to the police authorities; but it is equally valid in relation to Northern
Ireland and should not be lost sight of.

Her Majesty’s Inspectors of Constabulary

63. The one aspect of the central government’s activities which seems to us to call for de-
tailed comment is the composition of the inspectorate. It is obvious enough that Her Ma-
jesty’s Inspectors must be people of sufficient stature to carry weight with chief constables
but it does not follow that they must necessarily be policemen, as has been the practice
hitherto. While that has the advantage of familiarity with technical aspects of the work, it
can also have the disadvantage of the absence of fresh minds; and we believe it would be
worthwhile to appoint some inspectors of constabulary from other walks of life, such as in-
dustry, where people have gained experience of running large orpanisations and have
shown a grasp of the problems involved in managing people. This would also have the ad-
vantage of greater credibility in the eyes of the public; the spectacle of the police inspect-
ing themselves does not carry a great deal of conviction.
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PART 4. THE HEART OF THE MATTER

CONSIDERATIONS RELATING TO CHANGE

64. We must now ask ourselves what changes in the Northern Irish law are both desirable
and practicable in the light of the divisions in the population of the province. This involves
an examination of what powers of controt should be exercised over the police, and by whom.
Inevitably these questions are linked and so must be the answers. An interesting parallel is
the debate which took place some years ago about the powers and composition of the House
gf Lords during which it became very clear that there was absolutely no possibility of giv-
ing increased powers of revising legislation to an upper chamber of Parliament unless its
composition could be made more acceptable than that of the present House of Lords, but
thflt if agreement could be reached about its composition then the question of its powers
might be a1 least worth discussing. The same principle must apply in relation to control over
the police and yet for an orderly discussior of these subjects it is necessary to examine them
separately, We therefore believe that the only practical way forward is to ask ourselves,
first, what powers of control over the police oughi to be exercised on behalf of the public
they serve by an authority acceptable to Parliament, the public and the police themselves;
and then to consider how that authority should be constituted.

POLITICS AND THE POLICE

65. However, before examining either of these subjects it is necessary to arrive at a correct
understanding of the relationship between the work of the police and the making of politi-
cal decisions. This is a difficult area open to considerable confusion because there are two
forces working in opposite directions and because people do not always recognise the real
nature of what has to be done. On the one hand there is a school of thought which pleads
for policing to be kept out of politics, and certainly it is the case that many chief constables
have an abiding fear that local authority members sitting on police authorities may try to
exercise political leverage of an improper nature for reasons which do not have a lot to do
with the subject under discussion at the time. Equally it has to be conceded that the cen-
?ral government is not always to be trusted to keep its political abjectives separate from its
influence over the work of the police; some of the controversial tactics used by the English

poli.ce during the 1984 miners’ strike appeared to have their origin in the Government’s
desire to defeat the strike.

66. F or these reasons we accept the need to be very wary about the relationship between
Polllcmg and politics, and yet we find ourselves obliged to accept that they cannot be real-
istically treated as wholly separate subjects. The fact is that many decisions which have to
be ta}(en in the ordinary course of policing are inherently political - certainly anything to
do v.w.th public order is frequently political - and the right question to ask is whether those
decisions should be taken by a paid official, by local government politicians, by the central
government or by an authority created ad hoc for the purpose, which, though it may con-
sist only partly of politicians, is charged with these responsibilities. The first step in answer-
ing that question seems Lo us to be the rejection of the present system which places the onus
of mal.(mg political decisions on a paid official not subject to outside contrel. That arrange-
ment is not fair either to the official or to the public. It may be noted that the fact that the
system has not given more trouble than it has is due 1o the United Kingdom having enjoyed
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the services of many able chief constables with sound judgement and 2 sensitive awareness
of public needs and public opinion. Nevertheless, the system is inherently wrong and wl-
nerable, and it is not prudent, when devising a system, to rely for its effectiveness on the
hope that one will always be able to appoint good officials.

THE TREATMENT OF REGRETTABLE INCIDENTS

67. We should perhaps add that we do not regard the need for greater powers of control
over the police as being derived purely from abstract principles concerning the way denio-
cratic societies should be governed, fundamental though these are; rather we take the view
- and this despite our respect for the performance of many chief constables - that recent
police history in important parts of the U K, and notably in Northern Ireland, is itself area-
son for accepting the urgent need of change. The need for some authority with effective
powers of supervision, charged with the making of policies and with the ability to sec that
these are carried out in practice, has been demonstrated quite often in recent times by the
failure of the complaints system to get to the root of many disturbing episodes.

68. The present complaints system provides for complaints to be made about the actions
of individual police officers who can be identified, and in some cases these complaints have
been followed by the laying of a criminal charge before a court of law. An observer of these
matters is, however, often left with the impression that the underling is being asked to carry
the blame while the real culprits responsible for the policy he was executing are never men-
tioned. 1n one famous Northern Ireland case they were indeed mentioned {though not
named) when the defendant claimed that he had been instructed in how to concoct an un-
true account of his actions by four senior officers, This was not challenged in court and it
is now known to have been part of the remit of the Stalker/Sampson enquiry, which, six
years after the event, has produced confirmatory evidence (see CAJ pamphlet 10). It is our
belief that, as a atter of police administration, it would be much less top-heavy if the power
to examine this sort of episode lay initially in the ordinary routine powers of control of an
authority charged with the function of policing their area.

69. The system we have at present is part of the English legal pattern of accusation and
punishment. While a just system of punishment for proven wrong-doing must always be
part of the right way to handle complaints we believe that what is also needed is a pattern
of enquiry more akin to the inquisitorial approach used in some continental countries, de-
signed both to find out what actually happened and so make it possible to improve the ser-
vice, and also to establish which officers ought to be charged either for a criminal” or a
disciplinary offence, whether any complaint has been made or not. This type of approach
would fall quite naturally within the routine functions of a police authority wanting very
properly to know what, if anything, went wrong in the conduct of its force and to ensure so
far as possible that ihe same thing will not happen again.

4  The ultimate decision in relation to a criminal charge should of course remain with the Director of Pub-
lic Prosecutions.
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70. There is moreover a further advantage which would be made easier to achieve in this
way. We have referred above to the present emphasis on trying to identify the actual per-
formetr(s) of the offending behaviour to the exclusion of any responsibility properly attachi-
ing to his superiors. If all officers of whatever rank concerned with such matters knew that
they were themselves vulnerable, even if only in a disciplinary context, they would be more
likely to ensure that nothing improper was done by any of the men under their command,
This would not only be much fairer in terms of natural Justice but we believe it would tend
to reduce the number of disturbing episodes; and it could come about much more easily

and naturally as part of an enquiry conducted by the police authority in the ordinary course
of business than by invoking the complaints procedure,

71. Tt is only necessary to add that in the more serious cases the initial administrative en-

quiry by the police authority may not be sufficiently powerful or formal to elicit the truth.

the ability to sub-poena witnesses. This is not 4 tool that should be used frequently or light-
ly but it is vital for public confidence that the most serigus cases should be dealt with openly
and not by internal enquiries, the reports of which are confidential and not published, In-
deed this is so important that we think the Secretary of State should have the same power
in case the police authority might be reluctant to take the initiative. We therefore welcome
the proposed art. 83 of the Police and Criminal Evidenee (NI} Order, which allows the Sec-
retary of State to cause a local inquiry to be held into any policing matter. But we would
like to see the same power granted to the Police Authority.

In such cases the police autherity should have the power to setup a tribunal of enquiry with

POWER OF CONTROL.: Balancing Accountability with Independence

72. Having, then, studied the history of this subject, analysed the present situation with all
its faults, ambiguities and contradictions, and having related it to the general principles
which a modern democracy rmust try to incorporate in its institutional arrangements, we
are forced to the conclusion that the clearest and simplest way of reforming the law would
be 1o place on some acceptable and accountable authority the function of policing its area’

5 Inher book Called to Account (NCCL.1985) Ms.5arah Spencer argues that if pelice authorities are to be

to him by the authority. She envisages that if this change were not made there could be continual conflict
between the police and the authority, cach claiming the right to decide in a given situation what might or
might not need to be done, In theory this is 50 and in the last resort na doubt the courts would have to
decide the issue, but we de not advocarc removing the constable’s traditional authority because: (i) it
would be snch a fundamental change that we think it should be approached with great caution; (i) as ex-
plained below, we think it would be quite wrong for police authorities to interest themselves too much in
detail and if that can be avoided then conflict should be a rare occurrence; (iif) the existence of a duty
belonging to an individual as well as to the authority employing him/her is not an unknown phenomenon
and does not normally cause trouble; social workers for instance have certain statutory duties ta exer-
cise their professional judgement and act on it, and these exist alongside their authority’s overall repon-
" sihility for the service; (iv) to replace the constable's personal duty by a delegated one would run counter

1othe basie principle that someone 1o whom a discretion is entrusied cannot act under direction but must
exercise Lhe discretion personally.
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- in our case almost certainly the whole of Northern Ireland, for there seems to be no negd
to divide the province up.

73. We have described the new authority we would like to see created as needing to l?e
both acceptable and accountable. These qualities are of course two sides of ic same coin
for no authority that is not itself accountable has any hope of being acceptable. So it is
necessary to consider to whom and in what way it should be accountab‘le. It will of course
publish a report of its work annually and if Northern Irelland ever achieves some fqrm of
provincial government the reports of the Police Authority would presumably be laid pe-
fore any proposed new Assembly. In the meantime the reports §hou1d be made to the Se.c-
retary of State and laid by him/her before Parliament. We think also that the Authority
should be accountable to the Commissioner of Complaints in the event of anyone Suspect-
ing it of being guilty of maladministration; but in the ]..atslt resort, and Part_lcu.la:ly ifit should
be thought to have failed In its statutory duty of policing its area, it will of course be ac-
countable to the courts.

74. The change we have suggested would at one stroke reverse the mistakes and cli{ninaltc
many of the arguments of recent years and would allow policing policies to be decided in
the name of the public who are being policed rather than by the people doing the job.

75. The enlargement of the police authority’s remit to include respons.iil)ility for the pohlc-
ing of its area will have a marked effect on its position in the body politic. The fact that its
functions must include the formulation of broad policies - not, as we say below with some
emphasis, the giving of instructions in individual cases - on SuCh.SI:lbjeCT.S as the weapons
available to the police, the objectives to be sought after when pohcmg funerals, or routing
{or forbidding) demonstrations, the right use of force, patrolling on foot or responding to
trouble with mobile squads, the stopping and questioning of Rcoqle etc- gll matters that_ at
present are decided by the chief constable - will inevitably bring it deplmons to the notice
of large numbers of people who today may be hardly aware that there is su'ch a body as the
police authority. And this higher profile that will ine-vitgbly accompany it increased re-
sponsibilities will make it especially important that, within the limits imposed _by t_he ne;d
for confidentiality where the work requires it, there should be goo'd communication with
the public. It is as important that the police authority should have its fingers on the pulse
of public opinion as that the police themseclves shou[q; and it wEH ,be very important that
the public should understand and approve of the police authority s woric_. Tt_lat approval
will be an essential element in achieving the acceptability of the police which is the under-
lying theme of this paper.

76. As one example of the way in which we believe the police authorities of the future
should cultivate relationships with the public we would suggest that they §hould fn?m time
to time publish pamphlets of manageable size giving the most important 1mformalt1on they
wish the public to hear. These pamphlets could quote selcctcd_passages from the.lr. annual
reports and in particular should, subject to the needs of security, set out the policies they
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have adopted which will form the Chief Constable’s remit. This will enable the public to
form their own opinions on controversial incidents against a background of known policies
and make it possibie bath to challenge the actions of the police if they appear not to have
observed the policy concerned, and also to refrain from time-wasting chatlenges which
they might otherwise, and out of ignorance, be tempted 10 make. Equally the RUC Code
should be published so that the public can measure police conduct against the standards
laid down.

77. We are of course aware that the change we have suggested is a very radical one inre-
lation to both the present situation and the trend of recent years, but our study has forced
115 to the conclusion that that is exactly what is needed. We recognise that the suggestion
may penerate instinctive opposition among many people who will fear that it implies going
bhack to the bad old days of corrupt control and jeopardising the independence and impar-
tality of the police. While our proposal would of course involve a considerable alteration
in the balance of power, we do not think these fears are justified. We do not see for instance
any need to tamper with the constitutional ability of the constable to enforce the law under
his own original authority. There is no inherent conflict between this cherished ingredient
of the present arrangements and the making of broad policy by people appointed for that
purpose. Nor do we see any need to drop the existing section 6 (2) in the Northern Ireland
Police Act which Provides that the direction and control of the force is the function of the
Chief Constable.

78. In saying that the present system is inherently wrong and vulnerable we have to ac-
knowledge that it evolved over a lang period in response to public awareness of the dan-
gers of political manipulation, which we accept are equally to be avoided. At different
periods before, during and after the sittings of the Royal Commission the debate about how
1o govern the police and yet preserve their impartiality was intense and occupied some of
the best minds in the country. In saying that the answer which resulied was wrong we do
notwish to suggest that the Royal Comemission was not aware of what they were doing, that
their work was not sufficiently thorough or that, had the choice been ours at that time, we
would necessarily have chosen differently. What we are doing in 1988 is re-examining the
problem with the advantage of hindsight and the experience of the intervening years dur-
ing which the present system has been subjected to stresses and strains that no-one could
reasonably be expected to have envisaged in the early 1960s.

79. The nervousness in the 19th and 20th centuries about either local or central political
control is a reflection of the fear of manipulation by any sectional interest which, as we have
seen, has been part and parcel of the history of policing - and rightly so. It is vital that the

6  Theattitudeof the public to the RUC would be much more favourable if the excellent document entitled
"professional Policing Ethics” which is available only in the library of the House of Commons could be
widely circulated in Northern Ireland.

7 Itis satisfactory to bave this explicitly stated in the law, partly to avoid an over-zealous police authorily
interesting itsclf in too much detail and partly so as to impose a statutory duty on the Chief Canstable,
thereby making it possible for the courts to intervene if he should fail to exercise proper conirol of his
force.
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objectlye of the police should be to treat everyone as equal before the law. It is idle to deny
that this does 1ot invariably happen, perhaps especially in Northern Ireland, but we are
concerned here not so much with human failings as with policies and the proc‘ess by which
_ they are decided upon. So no methed of control must be contemplated which will carry

with it a danger of one section of society being in a position to misuse a position of power
to its own advantage at the expense of others.

89. The}t much is beyond dispute, but the problem arises when one tries to marry that prin-
cupl_e with an attempt to allow the people in a democracy to influence the way they are
pol}ce'd. Policies relating to any public activity are usually decided in democracies by the
majority for -the time being, and these change from time to time. In general terms there-
fore society is accustomed to the prospect that a given policy in relation to, say, education
or social work ot housing may not be immutable. Nor indeed do we demand that policing
policies should never change because we know that the circumnstances with which the police
h_aye to cope may change. But it has been broadly accepted that it is undesirable that po-
licing policies should change as freguently as political fortunes and in particular that, be-
cause of the power which the police have over people, there should not be the same fevel
of direct political input into the making of policing decisions as there is in other subjects

That CONSEnsuS about what it is desirable to avoid originated in Britain where the locai
authority element in the composition of police authorities posed an obvious potential for
a dangerogs degree of local partisan interference with the police, and it resulted in the rec-
ommendations of the Royal Commission and their expression in the English and Welsh
Act of 1964_, followed by the Scottish Act of 1967, in both cases leaving the democratic
frame“:ork in ppsition but giving it only a token amount of power. It was foreseeable, but
not entirely logical, that that arrangement should be carried over into the Northern Irc,land
Act of 1970 despite the major difference in the composition of the Police Authority derived
from the acceptance of the Hunt Committee’s recommendation that its members should
all be appointed. It is because of this history of why the Police Authority in Northern Ire-

land came to be so emasculated that we have felt it necessary to examine the argument
about the danger of political interference - and also because it is legitimate to look forward
to the day when some kind of modus vivend: may be achieved in Northern Ireland, thus pay-
ing the way for a different way of selecting the members of the Palice Authority,.

81. The question therefore that we have to ask ourselves is whether the Royal Commission
choss: the right path between the Scylla of improper political interference and the Cha-
rybrljlis of the absence of responsibility to the community of those who make the important
dec1smn§, many of them poiitical in nature. The difficulty of finding this path was well ex-
pressed in Professor J B Mitchell’s evidence to the Royal Commission when he said

"The neutrality of the force, and thus its insulation from political bodies, is clearly desir-
able but complete autonomy, while aiding neutrality and possibly leading to greater effi-

ciency, .i:s inconceivable in a society which expects those who wield power to be ultimately
responsible to the community.”

82. At one stage it looked as if the Commission might try to resolve this difficulty by mak-
inga distinction between, on the one hand, control over the law enforcement duties of the
po_llcuf: _and_e, on the other, control over matters of policy, the concentration of resources and '
priorities in selecting matters for police attention, which the Commission were disposed to
regard as proper subjects for the influence of the community; but when they came to draft
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their report and when the 1964 Act was passed by Parliamens no provision was made £or
the police authorities to have the power to decide such things.

83. To be fair to the Royal Commission, there is little doubt that their report reflected the
prevailing attitude of the day. Quite apart from the need to preserve the constable's impar-
tiality and independence, they received evidence that it was essential for a police officer in
many situations to be able to act speedily on his own initiative withoui reference to a supe-
rior authority and without waiting for a committee’s decision. And in line with this they re-
ceived no evidence in support of the idea that chief constables might be local authority
servants, though the Association of Murni¢ipal Corporations submitted that a police auth-
ority at that time was already empowered ta do whateves was necessary within the law to
ensure that-its area was efficiently policed, including giving instructions to the chief con-
stable on how to do this, That, however, was very much a minority view, though it repre-

sented a school of thought which continued to have adherents after the Commission
reported.

84. The Royal Commission’s own assessment of the situation in 1962 was that the existing
anomalies, contradictions and lack of definition worked well in practice and therefore had
such to commend them, though they also accepted that constitutionally the situation was
not proper. 1t is this acceptance of & characteristically English fudge because it was not giv-
ing too much trouble at the time which has been increasingly questioned since. Under the
influence of greater tensions in saciety the system has not worked so well as before and siu-
dents of the recurring debate are increasingly inclining to the view that to accept a fun-
damental constitutional impropriety is 10 invite unending trouble. This is why there is now
a considerable body of opinion in favour of a new Police Bill designed to draw the line be-

tween the two dangers in a different place from that chosen by the Royal Commission 26
years ago.

ADMINISTRATIVE PRACTICE

85. It is our belief that part of this debate, which generates a great deal of heat, could be
avoided if there was general acceptance of the fundamental principle of good administra-
tion that the level of authority at which any guestion should be decided is the lowes: level
that is competent and equipped to make that decision. IF that could be agreed it would not
be necessary to spend time disposing of the very understandable, and indeed proper, fears
of many chief constables that any change in the present batance of power wolld make their
job impossible. 1t is worth quoting two examples from quite recent times illustrating how

far some people would like to go in the direction of detailed control on behalf of the com-
munity. ‘

86. The first example represents only an aspiration, In 1962 the Greater London Council
advocated the creation of a Police Authority for the Metropolis composed of elected rep-
resentatives of the GLC and the London Borough Councils, to which the police would be
responsible in: matters af policy, practices and operations, They would be working under a
delegated authority which could be extended, limited or withdrawn at any time. The docu-
ment explaining these proposals gave as an example the possibility shat the Police Auth-
ority might see fit, in the case of a particular incident about to take place, to instruct the
nolice not to pursue the normal practice in such cases. It would seem that if a police auth-
ority were to attempt to regulate police work case by case they could well be in danger of
interfering with the principle of equalily before the law, but they would also undoubtedly
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be transgressing the principle of good administration emunciated above. There is a strong
case for an authority to be the right level for the formulation of broad policies, but none at
all for it to be the right level for deciding on {he detailed interpretation and application of
thase policies in individual cases (though the function of formulating policies must ¢arry
with it the obligation to see that those policies are implemented; and that in turn may re-
quire the authority to investigate the conduct of the police in a given case where there is 2
reasonable suspicion that they deviated either from the law-or from the policy concerned.)

87. The other example is one of actual history. It is on record that in 1983 there were 56
meetings of the Greater Manchester Potice Committee and its sub-committees and that
the Chief Constable had to submmit 243 reports on a wide range of subjects. Such a level of
attention to detail must have been enormously expensive in 1erms both of the time taken
to prepare the reports and of the time spent by the relevant officers at meetings, One’s in-
stitictive reaction is that while the members of the Authority could be commended for their
enthusiasm and their own hard work and determination to master their subject, they car-
ried their enthusiasm to Gilbertian lengths of absurdity. In fact, though, it is only fair 10
concede that they felt driven to these lengths by the difficulty they experienced in getling
from the Chief Constable what they regarded as information that was properly due to them.
S0 this case is simultaneously an Jiustration of the wrong place at which to draw the line
between the responsibilities of the Potice Authority and the Chief Constable, and also of
what can happen if those responsibilities are not clearly defined in law.

APPEAL IN CASES OF DISPUTE

88. It is difficult to envisage ways of drafting anew Potice Bill which, while giving the auth-
ority pawer to make policy, could effectively prevent them from interesting themselves in
the minutiae of police work other than by giving the chief constable the power which he
nas in Britain today to appeal to the central government, We are in general reluctant to see
the central government exercise more power, as we think there is a danger of that tendency
itself going too far; but this is an existing power and it seems to us (o be exactly the sort of
appeal function which rightly belongs at the centre and can appropriately pc exercised
largely by the Secretary of State on the advice of the Inspectorate, gspecially if our recom-
mendation (see para. 63) were to be adopted that a number of inspectors be appointed with
experience of running iarge orgamisations other than the police. Any system of administra-
tion is only as good as the people who operate it, and in the last resort there must be some
dependence on cOMITON SENSE, 8 SENSE of proportion and the need to convince others with
a detached outlook of the rightness of what is contemplated.

$9. One possible refinement of this appeliate function wonld be to give both the chief con-
stable and the police authority the right to appeal in contentious cases, especially those not
requiring immediate decisions, against the Secretary of State’s decision to a Select Com-
mittee of the House of Commons.

CONTINUING INDEPENDENCE

90. In our view there is only one rider that needs to be attached to the proposal to make
police authorities responsibie for policing their areas. 1t is of course essential that nothing
should be done to disturb the freedom of judgement and action of the police officer on the
ground in his handling of particular cases (though, as we have said, this freedom does not,
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and never should, place the officer above the law). This is a principle whick, as we have ex-
plmneq, ariginated with the appointment of the very first constables and has !bcen repeated-
ly confirmed by every authority throughout the centuries since. There is no reason why the
changelwc propose should conflict with the retention of this principle but it could be just
as well if the new legistation made that clear.

THE POSITION OF THE CHIEF CONSTABLE

91. We must now draw together some of the threads in the reasoning which we have pro-
pounded and see »lvhether' they lead to a conclusion which is less of a fudge than the pres-
ent arrangement; indeed ideally what we seek is a relationship between a chief constable

and his auth_ority that is clear and aceeptable to both parties as well as to society and there-
fore to Patliament.

92, IWe have suggested that policies and priorites in relation to many tasks that fall to the
police and which closely affect the public should be decided by police authorities who
should therefore have the statutory responsibility for policing their areas, though they
should_ not concern themselves with detail or with particular cases. They would be advised
by their chief constables who would be responsibie to them for executing the policies laid
down, but the chief constables should be free to decide the manner of doing that and would
have the direction and control of the men and women in their forces most of whom they
wquld themselves appoint. It seems to us that, however the functions of the pelice auth-
ority and the Chief Constable are divided, no arrangement will work smoothly unless it is
rqgarded on both sides as a partnership rather than a struggle for power. Nevertheless it
will Pg easier to avoid disputes in borderline cases if it is accepted by all concerned Qnd
spfamlflgd in the legislation that the authority is the proper body 0 decide policies and
priorities and that, within the parameters thus laid down, the chief constable is free to de-
cide how he gives effect to those decisions. However, in the last resort, and especially if
there should be a dispute as to whether the choice of a particular practice was a matter of
@ethod or of policy, the final say both about where the dividing line should be drawn, and
indeed about what methods should be adopted, must rest with the authority. |

93. Some may think that division of functions points in the direction of chief constables
being the servants of their authorities. We have however noted that the Royal Commission
net only rgjected that option but recorded the fact that they received no evidence express-
ly advocating it (though one submission went fairly close to doing 50.) In many respects we
have not thought it right to accept for today the thinking of 1962 but in this matter of the
rels.monshlp of chief constables to their authorities we hesitate to recommend a change
which would depart from so much theary and past practice. Nor do we think it necessary

because it is common practice fi i
. or people to be engaged on a special contractual basis
perform particular functions, P K

94, Th.e legal concept of an agent - someone who does something for another person or
authority - embraces both the servant, who can be told botk what to do and how to do it
and the contractor, who undertakes to perform a certain function for the principal but i;
free to decide the manner in which he will provide the service, and free also himseif to em-
ploy any s_taff .that he may need for that purpose, The precise way in which a contractor re-
la_tcs to his principal will depend on the detailed wording of the contract for services and it
will otl” course be a matter of supreme importance how a chief constable’s contract for ser-
vices is drafied. We do not think it appropriate in a paper such as this to embark on a dis-
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cussion of the details of such a contract, but it is 2 matter of common knowledge that there
are precedents for very loosely drawn contracts as there are also for contracts which tie the
contractor down to large numbers of very detailed obligations. This seems to provide
enough latitude for the drafting of a model contract which could serve as a guide for police
authorities when formulating their own requirements. The contract could easily be so
drafted as to require the Chief Constable to have regard to supplementary guidelines and
codes of practice when executing the Police Authority’s policies.

CONTROL BY WHOM?

95. This brings us to what is perhaps the most difficult question of all - to what kind ofa
body should the public entrust the function of policing its area? At the outset it should be
stated frankly that it is probably not possible to design the make-up of a police authority,
even for a relatively peacefui society, which will be devoid of risks and hazards. Human na-
ture is fallible and we have to live with that fact. All that can be done is to provide for the
expression of the public’s legitimate wishes, combined with some machinery of checks and
balances which can come into operation if tocal control proves to be faulty. The existing
system of 3-cornered partnership, with the central government in one corner, is intended
to do just that and, as we have said above, we believe the essence of that relationship should
be retained but that the share of power exercised by the police authority should be en-
hanced.

96, In a relatively peaceful society it seems hard to avoid the conclusion that the best way
of giving expression to the public’s desires is to have a police authority consisting at least
largely of people elected by the public, either generally for ali local government work, or
conceivably in a separate election for the specific function of policing. Only in this way will
it be possible accurately to gauge the public's preferences in the many choices that have to
be made in a police service today. To give just one example by way of illustration, when a
foree is faced with a limited budget, which in turn imposes a limit on manpower, it may be
necessary to choose between an inadequate tesponse to rising crime or abandoning al-
together certain traditional police functions. One English chief constable is said to be con-
sidering commissioning an opinion pol to discover the public’s preference on exactly this
guestion. While he deserves credit for wanting his policy decisions to give effect to the pub-
lic's wishes, one cannot help feeling that he ought to be able to rely on the elected repre-
sentatives on his Authority 1o reflect the public’s views, for why else were they elected?
This is exactly the sort of issue on which it is perfectly proper for the pubtic to have a pref-
erence and any system which does not provide for the expression of that preference witl
run into trouble. :

97, The difficulty in Northern Ireland is of couse that the public does not speak with one
voice and a significant proportion of one part of it is in any case at loggerheads with the
police. For this reason we cannot dissent from the generally accepted view that a police
authority here consisting largely of elected representatives cannot be contemplated at pres-
ent.

98. The case for the democratic control of the police forces in Britain has in recent times
been made powerfully by Ms. Sarah Spencer, Messrs Jefferson and Grimshaw, Mr
Laurence Lustgarten of the University of Warwick, Lord Gifford, QC, and others. We have
gone into some of the arguments involved in this debate because they are part of the back-
ground to consideration of the system here and because they are, in Britain, part of the
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question whether there should be more accountability of the police at all. However, for the
time being we have to accept the reality that fully democratic accountability is not a real-
istic option in Northern Ireland. Nor need we be greatly detained by the argument between
those in Britain who favour the retention of JPs as members of police authorities and those
who would dispense with them. Our argument has confined itself to the need for constitu-
tional propriety to be observed rather than neglected, and it is after satisfying ourselves of
this need, here as elsewhere, that we have to consider who should do the controlling.

99. In considering that question we find it hard to improve much on the work of the Hunt
Committee which is enshrined in the present law, for the list of the interests from which
nominees should be chosen seems very proper, though there is one important omission. In
most societies the police have the handicap that they are regarded by the less privileged as
the protectors of the middle and upper classes and the oppressors of people like them-
selves. This picture is often not entirely without foundation and it is important because it
is a factor making for a divided society. It is particularly important in Northern Ireland
where the class division - though this is not always recognised - is second only to the reli-

gous/ethnic/political division of Catholic/Celt/Nationalists from Protestant/Anglo-

Saxon/Unionists. H there is ever to be any confidence in the police in the working class
areas of Northern Ireland it will not be achieved without some visible representation of
those areas in the membership of the Police Authority. We have addressed this matter in
Appendix 4 where, in a draft schedule to a possible new Police Bill, we list the organisa-

tions which could be given the right to nominate candidates for appeintment to the Police
Authority.

100. There is one departure from the normat practice which we think should be tried. We
have referred above to the difficulty experienced in local government generally when part-
time members of authorities in various fields are theoretically in control of fulltime and
very able professionals with a far greater knowledge of the technicalities of the work con-
cerned. Society has not adapted the mechanics of government in keeping with the changes
that have taken place in what is supposed to be governed. In some cases of government ap-
pointments there is now a full-time chairman, but that is usually as much as has been thought
necessary or desirable. In our view the time has come to recognise that the old pattern puts
the members of the governing body at such a disadvantage that it is unrealistic to expect
them to povern effectively; and we believe that a very suitable place 1o begin is the Police
Authority for Northern Ireland, parily because Northern Ireland is often abead of the rest
of the UK in adapting to changing circumstances, and partly because we are dealing with
an authority composed of appointed members which should render the change in one way
relatively easy to make. Accordingly we suggest that there should be relatively few mem-
bers but that they should all be full-time and paid appropriately. One effeet of this is like-
ly to be that they will be both more committed to the work and more effective.

101. It is worth mentioning here that Dr Tan Oliver, the Chief Constable of Central Scot-

land, in his recent book Police, Government and Accountability, sees the Northern Ireland
system of appointing the members of the Police Authority as one which could profitably
be copied in Britain in order to eliminate the danger of local party political influence.

THE APPOINTING AUTHORITY

102 This takes us to the identity of the appeinting authority, at present, and quite logically,
the Secretary of State, The chief disadvantage of this is that the Police Authority is widely
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regarded (to some extent unfairly, but nevertheless it is so regarded) as too much in ?hc
Government’s pocket and to too great an extent apologists for the police. This perception
could change to a large extent if its members were given the powers and responsibilities of
control which we advocate, but it woutd be unlikely to disappear altogether unless the legis-
lation provided that though the appointments were made by the Secretary of State the
people concerned were nominated by specific organisations listed in the Act..The present
iaw stipulates that the members shall be representative of certain interests which are listed
in Schedule 1 of the Act. It would be only a small adaptation of that approach to specify the
organisations empowered to nominate someone - ¢.g. the member of the Authority repre-
senting the trade union interest should be nominated by the Northern Ireland Committee
of the Irish Congress of Trades Unions. In this way the Secretary of State would retain the
final say in the decision to appoint, which would enable him to achieve a satisfactory bal-
ance in the membership of the Authority, but it would be clear to the public that the mem-
bers were people chosen initially by representative organisations.

THE STAFF OF THE POLICE AUTHORITY

103. The Police Authority will clearly need its own staff, as it does today. The new legis-
lation should empower it o make its own appointments, not necessarily from the Civil Set-
vice, though since its budget will come from the Northern Ireland vote the number of staff
and their level of salaries must be approved by the Northern Ireland Office.

104, One gap in the Police Authority’s present staff is worth noting. They should have their
own legal adviser, for there are many questions they have to consider which have legal im-
plications, and their ability to communicate with the Director of Public Prosecutions would
be greatly facilitated by the presence of a suitably qualified lawyer.
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APPENDIX 1

SUMMARY OF RECOMMENDATIONS

Powers and Duties of the Police Authority

1. Police authorities should have the statutory duty of policing their areas. (para 72)

2 Police authorities should be required to establish policing policies and priorities and see
that they are carried out rather than 10 interest themselves in detail. (paras 92 & 85-87)

3. Police authorities should themselves enquire into apparently regrettable police beha-

viour both in order to improve the service and Lo try to establish whether any officers should
be charged by the DPP, (para 69)

4. In the most serious cases of alleged malpractice police authorties and the Secretary of

State should have the power to establish tribunals of enquiry with the ability to subpoena
witnesses. (para 71)

5. Police authorities should publish annual re
tration to the Commissioner for
their statutory duties. (para 73)

ports and be accountable for gnod adminis-
Complaints and to the courts for any failure to carry out

6. Police authorities should cultivate good relationships with an informed public and to that
end should publish suitable pamphlets describing the policies they have adopted and any
other material necessary for public understanding of policing. (paras 75-76)

Membership of the Police Authority

7. The members of the Police Authority for Northern Ireland should be appointed by the
Secretary of State on the nomination of certain representative Organisations, {para 102)
They should be relatively few but should work full-time, {para 100)

Powers, Duties and Status of Chief Constables

8. Chief constables should retain the direction and control of their forces, In Northern Ire-
land the Chief Constabte should appoint all the subardinate officers except the senior of-
ficers, who should, as now, be appointed by the Police Authority. (para 77)

9. The relationship between chief constables and their authorities should be governed by

the terms of their contract for services together with the guidelines and codes of practice
issued by the authoritjes, {paras 91-94)

Responsibilities of Individual Police Officers

10. Individual constables shoui

dretain their independent responsibility to enforce the law.
(paras 77 and 90)
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11. Palice officers of all ranks should be responsible for tk‘lc bchaviogr of the men under
their command as well as the men themselves being responsible for their own actions. (para.
70)

Accountability to Parliament

ini i i Ireland, with political respon-
12, Ministers, including the Secretary of State for Northern d, . :
sibility for policing outside London should be answerable to Parliament for their actions
{para 62).

13. In cases of dispute between a chief constable and his police a]utl_'lorlty mﬁ:r tht::eu po:y:;
to make decisions the Secretary of State concerned should exercise an appe at(;e t n: ls N
(para 88) with the possibility in appropriate cases of a further appeal being made to

lect Committee of the House of Comumons (para 89).

Security Considerations

i i i Ireland should be kept fully in-
14, The Chairperson of the Police Authority for Northern
formed of allrs[:;:curity issues affecting the work of the R.U.C. apd should be ernpowereg tc;_
decide, in consultation with the Secretary of State and the Chief Cons.tablc, how much o
such information should be shared with other members of the Authority. (para 39)

Her Majesty’s Inspectors of Constabulary

15. Some of Her Majesty’s Inspectors of Constabulary should have experience of managing
large organisations other than police forces. (para 63)

Local Consultation Committees

16. Any local consultation committee which may be established in Northern treland should
have a right of direct access to the Police Autherity. (para 52)

Staffing of the Police Authority

17.The Police Authority for Northern Ireland should have its own legal adviser on its staff.
{para 104) .
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APPENDIX 3

EXTRACTS FROM THE POLICE ACT (NORTHERN IRELAND) 1970 (as
amended)

Establishment of a Police Authority for Northern Ireland.

1. (2) It shall be the duty of the Police Authority to secure the maintenance of an adequ-
ate and efficient police force in Northern Ireland and to carry out all such functions as are
conferred on them by this Act.

Provision and mainienance of equipment.

5. The Police authority shall, subject to any regulations made under section 27, provide and
maintain such vehicles, apparatus, furniture, fittings, clothing and other equipment as may
be required for the purposes of this Act and may enter into arrangements with any Gov-
ernment department or public or local authority for the maintenance and repair, on such
terms as the Authority with the approval of the Ministry may determine, of vehicles, ap-
paratus or other equipment used by that department or authority.

Strength and operational control of the police force, etc.

6. (1) The Police Authority shall, subject to the approval of the Secretary of State given
with the concurrence of the Treasury, from time to time determine the maximum number
of persons of each rank which is to constitute the establishment of the police force and the

maximum number of persons who may be appointed as police cadets and traffic wardens
respectively,

(2) The police force, police cadets and traffic wardens shall be under the direction and con-
trol of the Chief Constable.

Appointment and removal of senior officers of the R.U.C.

7. (1) As from the appointed day the Police Authority shall, subject to the approval of the
Secretary of State and, in the case of senior officers other than the Chief Constable, after
consultation with the Chief Constable, appoint eachsenior officer of the Royal Ulster Con-
stabulary and every senior officer holding office immediately before that day shall be
deemed to have been so appointed by the Police Authority.

(2) The Police Authority with the approval of the Secretary of State may call upon arny sen-
ior officer of the Royal Ulster Constabulary to retire in the interests of efficiency and (with-
ont prejudice to the foregoing) shall, if required by the Secretarv of State, call upon the
Chief Constable so to retire.
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Liability for wrongful acts of members of the police force

14. (1) Proceedings may be brought against the Chief Constable for the recovery of dam-
ages in respect of torts committed by menmbers of the police force under his direction and
control in the exercise or purported exercise of their functions in like manmer as proceed-
ings may be brought against a master for the recovery of damages in respect of torts com-
mitted by his servants in the course of their employment, and the Chief Constable shall in
regpect of any such first-mentioned tort be treated for the purposes of such proceedings as
a joint tortfeasor.

(2) There shall be paid by the Police Authority-

(a) any damages or costs awarded against the Chief Constable in any proceedings brought
against him by virtue of this section and any costs property incurred by him in any such pro-
ceedings so far as not recovered by him in the proceedings; and

(b) any sum required in connection with the settlement of any claim made against the Chief
Constable by virtue of this section, if the settlement is approved by the Police Authority.

(3) Without predjudice to subsection (1), the Police Authority may, in such cases and to
such extent as they think fit, pay any damages or costs awarded against a member of the
police force in proceedings for a tort committed by him, or any costs incurred and not re-
covered by him in any such proceedings, and any sum required in connection with the set-
tlement of any claim that has or might have given rise to such proceedings..

{4) The Police Authority may make arrangements for the legal representation of the Chief

Constable or any member of the police force in any proceedings 1o which this section ap-
plies.

SCHEDULE 1 - THE POLICE AUTHORITY
Constitution

1. The Police Authority shall consist of a Chairperson, a Vice-Chairperson and not less than
Fourteen nor more than twenty persons appointed by the Governor t0 be members of the
Authority.

2. (1) The powers of appoiniment undet paragraph 1shall be so exercised as to secure that

(a) as far as practicable the membership of the Police Authority is representative of the
comununity in Northern Ireland; and

(b) as far as praciicable the members appointed include persons representative of the in-
terests of

(i) local authorities and other public bodies (inchuding universities and other institutions
of higher education);

(ii) the legal profession;

Page V

(iii) trade unions;
(iv) agriculture, industry and commerce;

(v} voluntary organisations having as their principal object, or one of their principal ob-
jects, the welfare of children or young persons; and

(¢) a person is appointed to represent the Northern Ireland Office.
{2) The Secretary of State, shall, in connection with the making of appointments under sub-

paragraph (1) (b), consult such ofganisations and persons as appear o him to represent the
respective interests mentioned in that sub-paragraph.
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APPENDIX 4

DRAFT CLAUSES FOR INCLUSION IN A NEW POLICE BILL

1 (1) It shall be the duty of the Police Authority to provide a police service for Northern
Ireland, to devise its policing policies and priorites and to carry out all such functions as
may be necessary for those purposes.

(2) In establishing and operating this service and in devising these policies the Police Auth-
ority may consider the views of any individuals or representatives of any organisations but
it must have regard to the views expressed by the local consultative committees, which it
shall be the duty of the Police Authority to establish in all police divisions.

2 (1) The Police Authority shall have meetings at least once every three months with rep-
resentatives of Her Majesty’s forces in Northern Ireland.

(2) In devising policing policies for Northern Ireland the Police Authority shall have re-
gard to the policies of Her Majesty’s forces in Northern Ireland but shall ensure that the
police service is visible and active in all sub-divisions and that in joint operations with Her
Majesty’s forces the police play the primary role in implementing policing policies.

(3) The Police Authority shall consult at least once each year with all local consultative
committees in Northern Irealnd regarding their work and experience.

3 (1) The Police Authority shall engage a Chief Constable to be accountable to it for the
operation of the police service in Northern Ireland and for implementation of the policies
laid down.

(2) It shall be the duty of the Chief Constable to implement the policing policies devised
by the Police Authority for Northern Ireland and to perform the tasks specified in his/her
contract for services.

(3) The terms of the Chief Constable’s contract for services shall be approved by the Sec-
retary of State. The contract shall include a clause requiring the Chief Constable to obey
any directions issued by the Police Authority and relieving him/her of any obligation to
abide by the terms of the contract if they should conflict with any of the Authority’s policies.

(4) The Police Authority may, either in the Chief Constable’s contract for services or in de-
vising its policing policies,require that certain tasks of the police service shall or shall not
be performed in a stated manner.

(5) The Police Authority in the course of reviewing the operations of the service and the
execution of its policies shall have access to all the relevant papers.

4 (1) The Police Authority shall, subject to the approval of the Secretary of State, given
with the concurrence of the Treasury, from time time to time determine the maximum num-
ber of persons of each rank which is to constitute the establishment of the police service
and the maximum number of persons who may be appointed as traffic wardens.

(2) The Chief Constable shall appoint all members of the police service, except the senior
officers and all traffic wardens, who shall be employed by the Chief Constable and under
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his/her direction and control. Senior officers and traffic wardens shall be appointed by the
Police Authority, but also be under the Chief Constable’s direction and control.

5(1) The Secretary of State and Police Authority shall each have the power to set up a tribu-
nal of enquiry into specific events or patterns of events.

(2) The membership of a tribunal of enquiry set up under sub-section (1) shall be deter-
mined by the Police Authority but shall include at least one member of the Police Auth-
ority, who shall act as chairperson.

(3) The chairperson of a tribunal of enquiry set up under sub-section (1) shall have the
power to call witnesses, including serving police officers, to give evidence and shall have
the right of access to all documents pertaining to the case.

6. The Police Authority shall submit to the Secretary of State as soon as practicable after
the close of each calendar year a report on its work during that year.

7. In Part 2 of Schedule 1 to the Commissioner for Complaints Act (Northern Ireland) 1969
(public bodies subject to investigation) the following entry shall be inserted at the appro-
priate place in alphabetical order: The Police Authority for Northern Ireland

Draft Schedule to proposed new Police Bill

1. The Police Authority shall consist of a chairperson, vice chairperson and not less than
five, nor more than eleven, other persons appointed by the Secretary of State from a list of
those who shall be nominated for that purpose by

The Association of Local Authorities of Northern Ireland

The Bar Council of Northern Ireland

The Law Society of Northern Ireland

The Northern Ireland Committee of the Irish Congress of Trade Unions
The Northern Ireland Branch of the Confederation of British Industry
The Ulster Farmers Union

The Senate of the Queen’s University

The Council of the University of Ulster

The Northern Ireland Council for Voluntary Action

The Standing Advisory Commission on Human Rights

together with such other persons as the Secretary of State may select, whether nominated
by an organisation having an interest in the work of the R.U.C. not listed in this paragraph
of this schedule or chosen by the Secretary of State with a view to enhancing the stature
and balance of the Authority, especially from organisations concerned with youth, women’s
affairs, tenants’ interests, community matters and the co-operative movement.

2. When inviting the organisations listed in paragraph 1 of this schedule to nominate can-
didates for his/her consideration the Secretary of State shall draw their attention to his/her
obligation, when making appointments to a governmental authority, to have the same re-
gard for the need for a fair and proper balance as between the main sections of the popu-
lation as he/she has required of industrial companies when employing workers.
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