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THE CCHMITTEE ON THE ADMINISTHATICN QF JUSTICE

The C.A.J. is a broadly-based group which was set un after
a conference in RBelfast in June 1981 with the aim of striving to
secure “the highest standards in the zdministration of justice in
Northern Irelznd by examining the oneratiorn of the current system,
and promoting the discussicn of alternatives”. Its membership
comorises comrunity activists, probation officers, rights workers,
academics and practising lawvers. At present it operatas through
working grouns on emergency laws, nrison reform, and volicing: it
intends to establish proups on the nroblems of voung peenle and on
the workings of the magistrates® courts. Through nublishing
pazphlets such as this, and orpanisinz seminers and conferences,
the C.A.J. scelis to raise the level of nubl
on important social issues.
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INTRODUCTION

This namphlet represents a submission which the Cormittee
on the Administration of Justice is making to Lord Cowrie,
Minister of State in the MNorthern Ireland Office, the bulk of
it having already been suhmitted to hir in Octoser 182, 1Its
origin lies in the fact that it was known that consideration
7as being given at Yestminster to possible changes in the
nolice comlaints system for Fngland and Yales and the Committee
on the Administration of Tubflce "anted to ensure that the most
appropriate system was adonted in Hortharn Ireland.

The recommendations of the Eome Lffairs Committee of the
Fouse of Jommons, which are referred to o time to time in
the U?Pﬁzi&ug have gince been llcornoraced into the Police and
Criminal Fvidence Bi11 (relatins to Eneland and Wales) which,
at the tima of printine, is currently passine throueh Parliament.

x"

For ease of reference, our ovn recom-endations are
swmarised on page 21.

i
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T2 PROBLTHM IN PERIPROTIVE

Lrid RNl o UL

In recent nonths there has been much discussion, analysis
and corment both here and in Eneland ahout the rresent system
for handling complaints against the nolice. and manv recommenda-
tions made for improvements. This paver is an attemnt to review
what seem to us to be the most important elements in this work and
to relate them at every step to the Morthern Irish situation which.
though it has some features in cormor with any democratic society
that has to nolice itself, also has some problems of its owm not
cormonly found elsewhere. In some cases these proklens are so
fundanental and so dominate the scene that in our view it is
necessary to give nriority to them and to devise a system yith
some courage and with thoroughness if thers is to be any hope of
overcoming them, Indeed part of the difficulty in Yorthern Ireland
lies in the fact that there are videly differinpg views of what we
should exnect from the law. It is this difference in objectives,
so deeply rooted 'in Irish history, which makes the design of a
system for handling complaints against the nolice central to the
problems of Morthkern Irish society to a degree that is not
reflected in England, important and contentious thecuph it is there
too. ’

|

ced possible to argue - and some do — that one
problem in particular, that of confidanca and trust, is so deeply
rooted in the nature of our societv thzt eny attemnt to tackle it
by reforming our svstem of noliving ocurselves is doomed to failure
because it is approaching the matter from the wrong end. According
to this viev it.is unfair to ask anyon2 tc act as a police officer
in a society so deenly divided because he is bound to be regarded
by some as a representative of a govermment they do not like and
which thev hone will he replaced by somethine very different.
According to this viey too the real protlem is not the police but
society itself and once that is rut right voliecing problems will
cease to be divisive.
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Ve recornise the force of this view though we do not share
it. In essence it'is 4 viev which finds expression over many
.matters among peonle who are so deeply Jdiscontented with the
fallures of their societv to live u» fo tha ideals they hold dedr
that they despair of anv attemnts to improve this or that aspect
of life on the ground that it woull he mereiv cosmetic tinkering
with the edges of the vroblem and that in so far as such tinkering:
mieht be successful it would achieve nothing rore than bolstering
@ basically sick society and rrlonging its life when what is
renuired is a vholesale Tecasting of society itself. This is a
vier vhich can lesitimately he held by some peonle in situvations
all over the vorld and ve recognise thar the arguments in its
faveur in Morthern Ireland are stronger than in manv more
fortunate and stable societies elsewhere.

¥e have thought it right to consider this vieu at the
outset because the detailed consideration of nolice complaints
procedures vhich follous would be poiptless if ve held it
ourselves. The reasons why we do not hold it are as follows:
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While we shave with the holders of this view a deep
concerrn for the malaise in Northern Irish society, we
would nrefer to tackle it at many different levels
whenever onpmortunitv offers. Our aims are to eliminate
tensions and to make livirng easier for the law-abiding
citizen and for the police; in rarticular we wish to
jmnrove the relationship between the two, In our view
the changes renuired to produce a more cohesive society
17111 take time and much ingenuity and are fundamentally
of a political naturé. Others are addressine themselves
to these natters (including some of ourselves in other
apacities). 3But in the meantime life roes on and we
aligve it would be a mistzke to wait for the Promised °
nd while doing nothing about matters that can be
ang ed eTat’vely cuicl:lv if there is agreement that

me

erit change.

e halieve that the changes we nropose could themselves
Yeln to bring closer the day when society will be ready
tc asree on the more fundamental changes neecded to heal
its basic divisions. 'hile relations between police and
nublic are only one factor in 2 comrlex situatiom it is
nevertheless truve that every time’ these relatious suffer
a2 setback the tensions in society are accentuated and
nrolonred; and every tine these relations grow tewards
some degree of understanding and trust the tensions

are eased and the war to sone extent prenared for a

mora neaceful, co-onerative a“C ﬂorvard lecking society.

OBJECTIVES OF JHAMGES

It seemc right, at the outset, te say what we believe should
be the objectives of any chanres in the precent system. Ue suggest
thev should seek to:

{a)

R Bl

Increase nuhlic confidence where it exists and create
it where it does not. Uhile this and the following
three objectives are all essential, we regard this one
as the nrimary purpose because, desrtite a number of
reforns in recent vears and despite the considerable
effort that has zone intc creating confidence in the
®.U.C., we have to face the fact that histerv and
tradition, counled with some of tha responses to the
troubles since 1968/9, have sombined to bfing atout
an atmosphere that will not be altered without some
vary radical changes. Tle are dealing here with emotion
rmuch more than reason and it is & coumon experience
that ermotional attirudes are resistant to ordinary
reasoning. Even if a system can be shown (to the
a+1sL9ct10v of an uninvolved outsider) to be fair,
ha nubklic here is so deenly sceptical that nothing
;111 carry conviction excent syster: whose fairness

s zbsolutelv self-evident.

2]
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There is a comnarahle nrohlam of confidence
in those areas in Fnrland which have a significant

nuzber of neople with hlack arnd btrowm s%ins and this

mrmra o o e agE T
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has led to wide asreenent thers that there must he a
fresh injection of an independent element into the
corplaints svsten. Unfortunately some of the
supporters of this view content themselves with that
broad statement of rrinciple and do rot g0 on to say
what the indenendent: element should consist of and
vhat its povers and cuties should be., Ve set out our
viewys on these matters below because they so to the
heart of the matter (pp. 13-16 et seg.).

(b) Erhance the resnect and co-operation of the police. MNo
system will work if the ordinary constable thinks that
it is unfairly veighted against him in the conduct of
a dangerous job on behalf of the comunity. In
narticular there nwst be no infringement of a
constable's ordinary legal rights. But more than this
= one objective should be to reduce the strain on
members of the R.U.C. The fact of a kigh suicide rate
in the R.U.C. nust be taken seriously as a vardstick
of the strain to which some of its members and their
families are exposed,

(e} Be effectiva in uncovering zbuses vhile sifting out
vexatious complaints, It is b¥ 1o means a simnle
matter to get at the heart of a genuine complaint in
the face of the natural humen instinct not to be found
out; nor is it easy to distinguish between a commlaint
that the police sav is vexatious, but is not in fact,

c.and one which rzally is. The nucher and variety of
‘motives which may ke at vork on both sides, sometimes
involving a good deal of past histery, can be taxine
to apy investigator., Hence tha importance of devising
2 method of probing into the allesations and count_r-

p)

[

da

Cive the comnlainant satisfaction as well as discouraging
lanses from a high standard of Sehaviour in the police,
"-";

(d)

citizen should be siure tha: the representatives of
socizty, the police, recogmise his worth and dignity
as a hunman being, and the present tendency to create an
ever-widening circle of hitterness and resentrent among
a2 complainant’s relatives and friends must he avpided.

Sore have suneested that because a complainant may
have suffered darage to himself or property the
complaints system oucht te incornorate some nachinery
for compensatins him without 4is having to have recourse
to the civil law, vhich night in some cases arnear to
be a difficult or cumbersome remedy. In our view
complainants want one or hoth of two things - to set
some credible degree of assurance that what haspened .
to them will, if not perhaos never hanpen agzin - for
that is obviously difficult to guarantee - be at least
heavily discouraned by higher authority, and to be
racompensed for what they have unjustly suffered,

This latter is a difficult subject because what they
have suffered may he easily quantifiable (eg. demage
to a house) or may be an opportunity for a lawver's

L]
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field day in assessing the value of danage which, thourh
real enousgh, is intangible in cbaracter. e do not
regard this issue as of nrinmary imnortance and we do
not wish to see the cowplalnts nracedure become
commlicated vith matters better dealt with elsevhere,
But we think the svsten would gain in cred*blllty if,
vhen a comnlaint is upheld and dctual loss can be
corputed, the matter could ha disposed of comparatively
almDTY and quickly instead of otliging the complainant
to po to the expense and delay of a separate action in
the civil court.  Ye recognise t“at this is not a simple
matter and that there are objesctions which have some
welont. It is an issve which is not central to our
main theme and we do not wish to devote a lot of
attention to it here, but e belisve it should be

examined carefully.

Yave repzard to cost. The question has been vary nroperly

~~

pes

asied whether the need to improve the system is great
enough to iustifv the extra cost. Ar the same time
somé estimates have heen made of the likely cost of
sore sugrested procedures, drawing the conclusion that
the cost would be toc high to ba accentable. Our
belief is that: ' .

{1} in Yorthern Irelard the need is verv great

= substantially gceater than in Britain - and
therefore, without heing spendthrift, society
should be prepared to fzce the cost. OQertai inly
the system adonted should avoid duplication of
work and very complex enquiries and the cost of
any proposnl ought to be capable of assesswment
but, as stated above, we regard the first four
objectives (a) to (d) as essentzial, and (e) as,
within the limits of reason, flexible;

ii) in fact the rECOEEenGaLLOﬁb which ‘follow should
not be unduly expensive. We return teo this asnect at

[=]
theend of this letter (p. 18}, where we give a
rouph calculation:

il} in so far as the nevw wrocedure results in better
rz=lationshins betwsen nolice and puklic, end a
higher standard of nolice nerformance, it will also
rasult in a reduced volume of complaints, which in
turn will ease the strain, human znd financial, on
‘the whole system,
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ELTMEXTS AND STAGES COF IXNTEPEMNDENCE

The present procedure for handling complaints includes what, .
at the time that they were adopted, = ere regarded as reforms
designed to introduce an independent element into the system - the
Police Authority, the Police Comnlaints Foard and the tribunal
which may be set up under section 13 of the Police Act (¥.I.)

1970. The tribunal, in the one case where it was set up, proved
to lack sufficiesnt power to do its jct effectively, and tbough the
Police Authority and the Police Comolaints Board have been in office
for some vears they clearly are not regarded by the public as
either truly independent or noticeably effective. We therefore
share the opinion of those, both here and in Britain, who include
in their number such potent voices as those of Lord Scarman and

at least three chief constahles, that a further injection of
independence into the system must be attempted, Lord Scarman
indeed went so far as to say that the new system should be
completely independent of the police; we T‘efer beloy to this very
difficult question (pp. 12-13).

It seems. to us that the most logical and thorough way of
looking at the nroblem of designing an independent element - and
because of its thoroughness the one most likely to inspire
confidence - is to take it in three stazes thus:

(a) the ear1y stare — which involves subnmission, preliminary
examination, classification, an¢ in suitable cases
conciliation

(») be main 1nvest1?at10n stage: our rarmhlet no. 3, ("Compleints
Apainst the Police: & Working Party Report', Sept. 1982} deals

T with this from a factual standpoint, describing the present
system and listing the options for introducing some independencey

{c) ex nns* facto exanination where the complainant is not
satigfied and wishes to pursue the matter further.

{a} The Early Stage

(i) The identity of the comnlainant. The present practice
is to require & signed complaint, or some other method of the i

complainant identifying himself, such as his presence at a police
station, at the office of the Police Zomplaints EZoard, or using
the good offices of "anyone other than thz Thief Coqstable .

This seems proper, if only hecause there are obvious difficulties
in getting further information from scmeons who will not identify
hirmgelf. "It does not however entirely cater for the person who
thinks he has.a pequlne cause of complaint but, for reasons which
are undetrstandable in Northern Ireland, does not wish to identify
himself or to be seen at a police staticn or having anything to

do with Authority.

Since it is already accepted that a complaint may be
forwarded by “anyone other than the Chief Constable” (which in
fact means anyone and would be more clearly understood if it
said just that) our Recommendation Wo. 1 is that complaints should
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be accentable if made on someone else’s behalf, though a prover
proviso* in such cases would be to require the author to say
whether, in making the complaint, he has or has not the authority
of the aggrieved person and to show good reason why he is making
the corplaint rather than the nerson aggrieved. This latter
proviso should serve to nrevent our recommendation ooening the
way to a flood of volitically motivated complaints,'lacking any
real substance but providing endless ovportunltles for making
mischief. 1In contrast it is rossible to envisage genuine cases
where the aggrieved person is willing (or keen) for ‘the complaint
to be made but unwilling for his identitv to be revealed (such a
cormlaint would probably have to refer to the practice in a
particular locality or to a pattern of incidents, or both, rather
than to an individual case), and others where the author decides
i for valid reasons to make the complaint without consulting the
p agrrieved person. Though some such cases may present difficulty
to the investigator, others mav be capable of exploration with
the help of the author. The system ought to be flexible enough
to core with anv commlaint where the facts can be established.

{(ii) there inforration ahout the system can be found. The
Yorthern Irelend Cffice's leaflet exrnlaining how to make a
conplaint is at present available not only in police stations but
also in Citizens' Advice Bureaux. e welcome this fact since it
is of some iwmportance that the leaflet should be accessible in
nlaces which have nothing to do with the nolice. . Ve are pleased
that our previous su¢ﬂest10p {hat public libraries might stock

(=l

conies has teen noted and we would like to add, as our Recommendation

No. 2, that local authority offices would also be suitahle nlaces,
&nd, perhans more important, Post Offices. Weither CABs nor local
authority offices by themselves would provide a sufficient number
of places for providine information about complaint vrocedures

to cater satisfactorily for elderly peovnle who cznnot easily

make long journeys and who are often key individuals in the life
of a community.

: If the recormendatien which follows for the creation of an
' Apency for Complaints against the Police is accepted, it would

be annropriate that the Agency should hava overall responsibility
for distributing 1nformat10n about how to make a complaint,

{(iii) Receint of cormlaints. their classificaticn and
(where ancropriate) conciliation. At present all complaints,
through whatever channel thev may arrive, land up on the desk of the
deputy Chief Constable. In our view the first stage in the
orocess of handlin~ a comrlaint at which there is some scone for
introdueing an element of independencs, which can be seen by the
nublic and so start to create confldencv, is at this noint. The
nublic can imegine all sorts of motives, whether they ever exist
or not, for the police to load the scales in their favour at the
nonents of receint and of decision as to how the cornlaint is to
be treated. Pecommendation ¥o. 3: we belleva that this function

* Tt is interesting that the Home Cffice in their evidence:to the
Vome Affairs Cormittee of the House of Dommons (¥.A.C. Zeport,
Vol. II, fpp. C) made this recormencdation without aﬂy nrovisos
attached. -Hevertheless they seer sensible safepuards

T e—.

T Tt e
M T s i Ep T P R R T S0 AR Y U3 p 8% et LA L Sr e s S ek b ety




- e
L ereia R A e

s A ] YT  SUPEI TPCUP T L ¥ S )

T I NN P O S

-8 -

should be taken out of nolice hands and given to someone else

whose independence is self-evident. In view of our later -
recommendation about the handling of the investigation stage, it
may seem unnecessary to mention this point but we do so because

it seems to us important to recognise the eerliness of the stage

at which nublic confidence can be either gained or put at risk.

There seems to be wide agreement in many quarters that a
fair number of complaints relate to relatively small matters and
that, though they should not be ifmored, it is inappronriate and
burdensome to treat them in the same way as more serious complaints,
thus taking up a disproncrtionate amount of administrative time.
It has been suggested, by the Home Affairs Committee among others,
that a relatively informal process of conciliation would he
appropriate here and, as our Recommendation No. 4, we agree.
Indeed there is some evidence that the absence of proper nachinery
for conciliation discourages conciliation when it could very well
take place even within the system as it stands. TIf the station
sergeant’s initial concern were to play his hand so as to ke ahle
later to comvinice everyone concerned that he had done all he
could to satisfy the complainant, instead of striving to abide
by the formal procedure for registering the complaint, it is likely
that an actively conciliatory attitude would be more frecuently
shown and that this would nay good dividends in terms of opublic
relations. Some good examnles of the way in which the absence of
a recognised machinery for conciliation makes the present system
unnecessarily cumbersome are gfven by the Police Complaints
Board in tkeir 1981 Report (paras. 23-25). The three cases
quoted there would be classified by any reasonable observer as
relatively minor matters suitable for informal treatment, but
because thers is no provision for this they had to be tzken all
the wav through the stardard procedure. I!le note that the Police
Complaints Board had the good sense to recommend informal action
even though in-so doing they were acting ultra vires. Vhat is
clearly reeded here is proper legal provision for this kind of
treatment instead of it being denendent cn improvisation.

(iv) The role of liaison committees. Throughout Northern
Irelancd there are local cormittees whose purpose is to act as a
to-way channel of cosmunication betwzen the police and the
community. These anpear to vary greatly in their desree of
activity and usefulness but we are impressed with the potential
which they hold for acquainting the police with local opinion
and establishing an atmosphere of trust on both sides. The
tiome Office appears to thinl: this devise is potentially useful
and issued in June its Circular 54/1982 on the subject. There is
evidence that this concent has recently pained accentance in
Government circles but it is to be regretted that the Police and
Criminal Evidence Bill notw before Parliament is lacking cormitment
on thig matter.

In the context of Morthern Ireland we are strongly of the
oninion that the major reaquirement for makine this device really
useful is to allow it to have some power rather than being a
cosmetic talking-shon. Inless this is done the danger is
unavoidable that the oublic will cynically regard the committee
as a piece of window~dressing and so no wember of the community
cormanding a degree of support locally will agree to serve.
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Indeed we envisape that local leaders will be extremely cautious
if invited to serve on such committees and the difficultv will
be to persuade them to run the risk of -getting a reputation for
"fraternising with the enemy" and so losing their credibility
with the community. The only way we see of enticing them into
this adnittedly dangerous p051t10n is to offer them the chance
to influence events.

~ . This is not the place to go into all the potential
functions of liaison committees hut it is the place to make our
pecormendation Mo. 5: that thev should be allowed to have a
function in relation to complaints. It goes without saying that
any merber of a liaison committee should be able to forward a
complaint from someone else, and if our Fecommendation No. 1 is
accepted he will also be able to make a complaint on behalf of
someone else. Ve would, however, go further than this and say
that he should be entitled, by virtue of his membership of the
liaison committee, to pursue the matter during its investigation,
to keep in touch with the progress of the case and to assure
himself and the comnlainant that everything possible has been
done on his behalf. The Agency for Complaints, whose creaticn
we recommeud below (p. 14), should have a duty to disclose its
reports to the liaison committees so that a check can ke kept on
the thoroughness of investigations. The Home Office appears to
have been thinking along similar lines in its evidehce to th
Home Affairs Committee (Renort nara. &4 and Minuted of Home Orflce
Evidence in Vel. II, op. 233-2). Though it mav not have
contemplated such an impmortant role for this lavy intervention,
the gern of the concent of support of the comnlaint from "a
suitably qualified lay person” not personally involved is clearly
implied. We supnort this idea not so much because we wish to
see liaison committees have some power to inf fluence events (though
we do) but .because it holds some promise of doing two things,
the first important in some cases and the second very important

in most cases:

(a) The first is that many complairents in the ordinary
course of events are not especially articulate cr
experienced in dealine with administration or Authority;
such people may have a rood enougzh case but find
difficulty in presenting it conv1ncingly or pursuing
it when confronted with obstacles and objections. The
tind of person who night be expected to be a member of
a liaison cormittee could well fill this gap. Indeed
if members of liaison committees are to be available
for this function it will be important to see that
each committee has three or four members competent
in this respect and Uho can spare the necessary time.

{(b) The sescond aévantape ve see in t:is nroposal lies in
the field of confidence. As we have said, this nust
be the chief obiective of any new system and we believe
that it will be the most difficult of all the ohjectives
to achieve. Accordingly society cannot afford to miss
any opportunity of introducing an element of independence
so free of any suspicion of taint that it cannot fail
to inspire confidence. Though our pronosal below for
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the creation of an Agency for Complaints against the
Police is desifned to create & body independent of the
police, there is alvays the danger that some people
-may be suspicious of any Government agency dependent
on public funds. For this reason we see great merit
in the introduction of this lay element as a final
guarantee of ohjectivity.

The smoothness of operation of any system depends a lot on
dialogue and communication between the different people concerned.
Vith this in mind we would hope that liaison committees would
frow time to tine meet the Agency for Complaints, whose creation
we recormend later, to discuss either individual cases which may
be presenting difficulty or overall trends. Having this active
relationship with both the police and the Agency, the committees
might on occasion be in a position to act as a bridee between
them, : ' :

(b) Investigative Methods

Our study of this aspect of the subject appears to reveal
six main types of design, either in use somewhere or proposed, for
the process of investigatine complaints. We list them briefly
thus:

1. Straipghtforward investigation by the police, as at
present nost commonly practised in Britain and Yorthern
Ireland. '

2 invgstigation by a special tezam of full-time police
investigators who can be recruited from positions
across the province or even pationally. Perhaps the
most famous of these teams was the A10 branch of the
Metropolitan Police created by Sir ®obert Mark, but
this system is also in use to some extent in Northern
Ireland..

2. Investigation by arn officer from another force. This is
a device that is used in tha United ¥ingdom in some of
the more serious cases and has been recommended a good
deal lately in the context of the current dehate.

4. Allowing the present system to continue hut ensuring
that it is monitored by an outside body or person.
.To some extent the Police 4uthority already monitors
the investipation of complaints in Morthern Ireland
‘and the Police Complaints Beard scrutinises investigmations
when they are complete. Both of these devices yere
resorted to with the intention of introducing an element
of independenée, but they have failed to command
confidence,’ :

5. External or independent investigation by veonle other .
than the police. Various forms of this type are to be ;
found ebroad (Toronto, Hong Fono znd Australia) and this ;
is what Lord Scarman favours. It is obviocusly the most
radical of all denartures from present practice.
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6. Ex post facto ennuiries into cases that have been closed.
The -Police Authority and the Police Complaints Board
have roles to play here and in Morthern Ireland there
is the additional nrovision for the acpointment of a
tribunal under section 13 of the Police Act (M.I.) 1970.

Our assessment of the relative merits of these, six‘optiouns is as
follows: e

(a) Mo. & is of a different order of apnroach from the
other five: it is a potential means of curing a2 situation
that has gone wromng, rather than an attempt to make
sure that it coes not go wrong. We believe that all
forms of administration ought to be open to enquiry
and reversal if proved faulty, but we do not attach
prime importance to this aspect: what is vitally
important is to get the system as good as possible so
that recourse to ex post facto examination should be
needed as seldom as possible. We give our proposals
about. this stage later in this paper {p. 19}.

{(t) Of the other five options wa do not recommend reliance
on 1, 2 or 3. Whatever the merits of 2 or 3 we think
they must be rejected simply because the public will
never feel satisfied with a system which uses only

policemen to investigate complairts against the police.

(c) The real choice in our view lies between 4 and 5 or a
combination of them and we give our recormendation
below. First it is necessary to examine the arguments
against using anyone other than the police in the
investigatory process; and the arguments for and
against retaining the use of the police as part cf that

process.

Objections to any involvement of non-police people have been
made on the followinz grounds:

(a) that the Chief Constable would lose control of his

3 power to disecipline his force. This argument does mnot
{1 convince. MNo-orme has suggested that any outsider would
4 have any power to immose penalties. The Chief Constable
3 would, under any nev system, receive the report of the
investigation just as he does now and would then decide
vhat, if any, disciplinary action was called for;

(b) that no-one except the police is comnetent to investigate.
This arpumert is even less convincing. There are people
in other walks of 1life who are professionally engaged

in investigations of alleged malpractices (Inland
Tevenue, Customs and Excise, Tepartment of Health and
Social Services, etc.) and it is noticeahle that some

of the really big and successful cases of nrobing into

an abuse have been conducted by lawyers, who by training
and experience know better than anyone how to get the
truth out of a reluctant witness;

T i e
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(c) that any system involvipe peonle other than the police

(d)

(e)

would require the creation of a new corps, recruitment
to it, a career structure, and all the other attributes
of a new administrative body. This is nerfectly true,
but not an insuperable obstacle. ijhen it was decided
to create a body of traffic wardens in order to relieve
the police of that work, thesa difficulties were not
regarded as an impediment;

that fresh legislation would be required. Agair this
is true but not an insunerable obstacle. The level

of agreement that some changes must be made is already
sufficiently high to make it likely that there will

be legislation for Northern Ireland as well as the
English legislation already going through Parliament;

‘the question to be decided is not whether there should

be legislation but what its provisions should be;

that police morale would suffer. This is probably true

initially but once the mnew system is seen to be effective,
‘abuses reduced and puklic relations impreved, the iopact

n morale can oaly be to the good,

Ve therefore conclude that there is no reasen for rejecting

-all forms

oi external participation in the investigatory process.

Ye think it important to have examined this question of principle
rather than make the assumption trhat an independent element should
be intrpduced simply on the ground of its obvious attraction and
vithout having repard to its nossible disadvantages.

Having established this point, it remains to consider the

much more

controversial auestion whether investigation of

)

complaints should be encirely independent of the police or w .ether
they should still play a nart. Trom the point of view of
establishinz public confidence there ere obvious attractions in

taking the matter out of police hands altogether and it is wvorth
noting that so eminent an authority as Lord Scarman cannot have
thought such an idea should he dismissed out of hand when he said
that his view was that "if nublic confidence in the complaints

procedure

systen of independent investigation available for all complaints..,

is to he achieved any solution falling short of =2

18 unlikely to be successful”., This cuestion must therefore he

examined seriously, even by those vhose instinct is to say thet
such a radical change would be too risky and that society would

do better

there .is force in Lord Scarman’s

to build on and imnrove what it already has. TIndead if

must he’all the more reason to considar it seriously in Northern

Irelanad.

(a)

The following points appear to be relevant:

People in other walks of life have nachinery for
investigating their own allegec malpractices - doctors,
lawyers, journalists etc. - the seneral oripnciple bhehind
these arranperents being that one should "set a thief

to catch a thief”. Certainly 2 knowledge of the way

the police system vorks may be kelpful to an investigator,

but it is not impossible to acquire that knowledpe and
any new corps to be created would undoubtedly receive

e

view in the English context, there
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training in this asnect of their work. The question
that it is right to ask is whether the police should
conform to this peneral pattern or whether (apart

from the public relations attractions) there is any
1op1ca1 reason for making them an exception. Qur.

view is that there would be a certain logic in making
then an excention, on the pround of the powers over
other peorle vhich they have by law, which are so
extensive that the police should be seen to be answerable
to other peonle and not to 'themselves,

(t) The possibility of police morale suffering has been
dealt with in relation to the introduction of an
independent element {p. 12). It is probably the case
that morale would suffer more from 1nvest1gat10ﬂs
being entirely in the hands of outsiders than from a
mixed system. But this needs to be seen in perspective:
morale depends on a number of factors bezides the
method of investigatine complaints.

T T 4 R ATy

(¢) The Home Affairs Cormittee Repert notes that none of
its witnesses argued that an independent team of
investisztors would actually do any better than the
police have hitherto and it concludes that there is
a risk that, althoush nublic confidence would
obviously increase at the time of the introduction
of an independent systen, it could subsequently fall
balow even its present levael. if the new system was
seen to be no better than the olé. - This dis an argument
o< caution and its strenpgth depernds on one's estimate
cof the likelihood of a totally independent system
turniag out to be an improvement. In Morthern Ireland
there will be more optimists on this score than iu
England, simwly because here the public's estimate
cf the fairness and efficacy of the present system is
so very low. Some will say that it is a-jaundiced
viey but the fact has to bz faced that it is held.

£t o

-
i

i WP gL

s,

i

A Completely Independent Rody

le have carefullv considsred the section of the Home
Affairs Committee Tepor:t dealing vith the option of 2z totally
independent system and we have been forced to look at the
arguments through Horthern Ireland snectacles. 'e agree with
the Home Affairs Committee that the arpuments are finely
balanced and it may he that if e had bean considering the
situation in England we would have sunported their conclusion
that the policz must still have a part tc play but should be
sunplermented by an ouvtside and independent agency such as their
proposeﬂ assessor., For a number of reasons this is a tempting
solution and it is only after vrolonged study that we have
decided we cannot recormend it for Morthern Ireland where the
nproblem of public confidencz is so much more eeneral and so
rmuch more deepnly rooted.

In our view it is necessary to start from the fundamental
fact that public confidence will not be 2chieved as lonpg as the
nolice have any part to play in investigating complaints apainst
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themselves, and since public confidence is our primary objective
ve see no escape from facing the consequences of this
conclusion. Ue see most merit in the suggestion of a Police
Ombudstan made by a number of other comrentators and accordingly
our Recommendation Mo. 6 is that there should be established

an Agency for Complaints against the Pclice to which all
complaints should be npassed, from whatever source or by whatever
route they may come. This Agency would be headed by a Director
appointed by the Secretary of State and would bhe staffed by a
number of investigators in branch offices appropriately situated
throughout the province. It is very importent that these branch
offices should be able to respond to local conditions and public
feeling and not give the impression that all but the most trivial
matters are dealt with in the Directors Head Office in Belfast.
The personnel in local offices should be approachable, open,
friendly, helpful and.communicative.

The Apenecy's Powers

On receipt of a complaint the Agency would proceed to
investicate it and must accordingly be provided by Act of
Parliamenz with all the necessary powers to see the relevant
pavers and to interview witnesses. GHost complaints fall into
one of four catepories: (1) allepations of a criminal offence,
(2) allegations of breach of discipline, (3} minor matters,
(4) vexatious complaints. The Apency will decide on the
treatment apnropriate in each case thouph it will need to have
the freedom to adjust the treatment as its enquiries proceed
because it sometimes happens that a complaint turns out to be
either more or less serious than was originally thought. We

say a few words about each of the four categories,

(1) The procedure in cases where a criminal offence h. s

been alleged calls for some attention in relation to three
aspects:

(i) Ve note the Home Affairs Committee's recommendation
that a Crown prosecutor systewx modelled on Scottish
Procurators Fiscal should take the place of the
Director of Public Prosecutions and we support this:
Recomrendation No. 7. 1In Scotland the Fisczl, unlike
the Director of Public Prosecutions in Northern
Ireland, is widely regarded as fair and completely

- independent of the police end, as the Home Affairs
“g-ﬁﬂommittee point out (para, 42), he is easily
+accessible to the complainant, whereas the Director
" of Public Prosecutions in Yorthern Ireland is a

sonewhat rerote and ethersal figure.
p

tor

The Tome Affairs Cormittee envisaged that if this
recormendation were accepted it cculd take anything up to 5 vears
to be brought into effect and ve do not cuestion this estimate,
but with this probability in view it seems important te do
anything that can be dore in the meantime to reduce the widespread
belief that the Pirector of Public Prosecutions is less incliped
to prosecute policemen than other people. The D.P.P. assuredly
regards himself as completely detached and impartial in all cases,
and will certainly reject any supgestion that this is not so; but
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without making such a sugpestion the Secretary of State might
consider drawing. the N.P.P.'s attention to the strength ofi the
public's scepticism and the unhealthy state of affairs that this

causes.

(ii) The next problem relates to the application and -
intersretation of the double jeopardy rule, which'
has given rise to much concern both here and in
Britain. In origin and in the core of its
intention, this rule is beyond criticism but ower
the course of time it has been refined and added to
in order to provide for situations that were not in
anyone's mind at the time whan the original rule was
enunciated. In particular the first Home Office
Circular which said that when a complaint against a
police officer has been refaerred to the D.P.P. and he
has decided apgainst prosecution there should normally
be no disciplinary proceedings if the evidence required
to substantiate a disciplinary charge is much the same
as that required to substantiate a ériminal charge,
appears to have been welcomed as a life-line in some
police forces and treated as if it was a blanket ruling
with no exceptions or qualifications. We were
accordingly slad to see the decision of the English
High Court in December 1982 which declared the Police
Corlaints Board’s adharence to. the Home Dffice
guidance to be illegal. UYe regard this as a major
step forward. C

(iii) The third aspect of these cases is the 'part to be
played by the Agency itself. Tt is probably best
that it should concentrate on its own raison d'etre
as an investigative body and leave the job of
prosecuting to the Procurator Fiscal or the D.P.P.,
but every report of an investigation ought to end
with a recormendation and the Agency should certainly
be given nower to recormend prosecution.

(2) Likewise, reports on complaints. where the issue is a
notential breach of discipline should go to the Chief Constable
and the Agency should have the nower to make a recommendation
about the action to be taken. PBoth sides sheuld be #ble to
appeal to the High Court (not the Secretary of State) on a
point of law against a decision of a disciplinary tribunal.

(3) e have already referred to the scove for conciliation
in minor ceses (Recommendation Mo. 4) aid would only add here
that if conciliation has mot alreadv been achieved by the police
the Agency should have the power to attermt conciliation itself.

(4) Vexatious comnlaints are an irritart, which is of
course what they are designed to be. It is reasonable to
hope that their number will drop when thz body suffering the
irritation is ssen to be net the R.U.C. but the Apency. In any
event, if they are dealt with £irmly but sensitively, the
sunposed satisfaction of makine them should largely disappear.
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In addition to nossessine nowers to investipate the types
of complaints which have just been considered, the Asency for
Complaints against the Police should be sble to act as a kind
of standing cormission with power to investigate incidents
invelving the police which may not give rise to complaints from
particular individuals but which nevertheless provoke grave
public concern. There may be no indivigdual complainant because
the alleged misbehaviour by the police does not rrejudice a
cember of the public, or because such mexhers. es are prejudiced
are not able, or are unwilling, to make a formal complaint,

In such instances there are, very frequently, loud appeals for
some sort of public inguiry. To date no such appeals have been
hesded. The R.U.C.,. the Policy Authority and the Northern
Ireland Office have all bheen unwilling to subject police
practices to publie scrutiny. Even the holding of coroners'
inquests - when the incident in question has led to someone's
death - is an unsatisfactory means of bringing to light what
really happened. Inquests usually take place many months after
the event and are not concerned with determining who was
responsible for the death. The Director of Public Prosecutions,
likewise, acts very slowly, and in his cese bekind closed doors,

The Committes on the Administration of Justice is of the
firm belief that the Agency for Commlaints would be the ideal
body to investigate controversial incidents as soon as they
occur, The Agency would also te well situzted to identify,
and accordingly investigate, possible malpractices menifested
in a series of noliciag oneracions. Ome could imagine, for
example, that certain nolicies may, pernars in all good faith,
be adopted by the police in ignorance of the general public's
disapproval. Ore could imagine, also, instances of corruption
which might ctherwise go undetected were it pot for the Agency's
vigilance. Ue strongly propose therefore {Recormendation Nn, 8)
that the legislation which creates and confers powers on the
Agency should include exnress provision for this type of role.
The initiation of such investizations could be the responsibility
of the Agency itself, as well as that of the Chief Constable
and the Secretary of State.

Staffine the Apency

The staffing of the Agency and particularly the choice of

et

" the Director will require very careful attention. Ve considered

the possibility of the control of the Agency being in the hands
of a number of veople ~ a Roard comnarable to that used in a
number- of, public hodies. Sumerficially this system gives better
scone féT,the operation of democracy through the nrocess of
noninations being submitted by interested organisations, but in
Northern Ireland it has serious disadvantages cderiving from the
relationship of the members with the orpanisations that nominated
thew, and the result could too easily be an ineffectual body due
either to complacency or to lack of comsensus. In view of this,
and desnite the danper of relying so heavily on the choice of a
single man or woman,we have concluded that the control should be
in the hands of one Director. The Secretary of State, without
gring through any formal nrocess of consultation, may well see
considerable advantage in taking soundings within the community,

e e
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including such people as the heads of the rain churches, before
making an appointment of such a sensitive nature. We would not
wish to tie the Secretary of State's hands in his choice, but it
seems likely that a suitable field in which to look will be the
iegal nrofession - perhans a judge, an academic 1awyer a barrister,
or a solicitor, any of whom should have a reoutatlon for toughness
and independence of mind. 1In our view the key to maklng a success
of the Agency lies largely in the field of personalities. - If the
Nirector is an outstandingly forthright person of independent

mind and sound judgment he or she could make an impact on a
sceptical putlic comparahle to that made by Lord Scarman on the
coloured population in England: and if the person in charge of
each local office is friendly, patient and willing to go to a

1ot of trouble, he or she ghould be able to lubricate the wheels
of the community to a useful extent.

If the Govermment decides to adopt this system in Northern
Ireland it will be important that the Tirector should be allowed
enough time to recruit and train suitable people in the way in
which they should go about their work.

The recruitment of the staff will be tne first function of
the Director and will also present a problem which will have to
be tackled with preat care. Every person throughout the world
is to some extent a product of their background and in a divided
society it will not be easy to finé the requisite nunber of people,
vho have not been conditioned to thinking in ways which would make
them unsuitable for a job calling for detachment, clarity of thought,
determination to get at the truth without preconceived notions
of what the truth will turn out to be, fairness, honesty and
courage. Clearly the Director nust s=sek suitable people wherever
he thinks he can find them but, as in the case of his own
appointment, it seens likely that the legal profession may prove
a fruitful field since it is in the very nature of their training
to cultivate the qualities required.

The Agency should of course be required to report amnually
to ‘the Secretary of State and he in turn should lay the reports
before Parliament.

Thz position of the police in relaticn to a new Agency
taking over a function previously perforrmed ty themsz2lves - and
a2 particularly sensitive onme at that = calls for some comment.
Opinion in the English police forces varies very greatly from
those who wish to retain the svsten unchanged, through those
vho see the need for some change, all the way to those who
accent Lord Scarman's viev in its entirety. It is probable that
this range of views vill he reflected in Morthern Ireland, though
in what proportions it is impossible to say. lie naturally hone
that, if perhans not immediately then after the new system has
begun to work, the police will see both the practical advantage
of beinp rid of a tiresome chore and the very great psycholopical
advantage of greater accentance by the public. In any event, it
should be made clear from the outset that at all stages of an
investigaticn, and at anv disciplinarv hearing or tribunal, an
Aaccused officer should have all the rights and privileges that
any other accused person would enjoy.

A S TS AT M ¥R AT S E AT ST hA e T e o
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We would not wish it to be thought that we underestimate
the difficulties irherent in our proposal that the whole work of
investigation should be undertaken by the Agency. The problems
of recruitment and the obviously delicate area of relationships
between the R.U.C. and the Agency are clearly formidable, and
it is always easier - and appeals more readily to the British
way of thinking - to build on an existing s¥stem and adapt it
than to create an entirely new piece of machinery. We have felt
driven to recormend the Agency bezause in the last resort we think
the difficulties can be overcome with careful and wise handling,
vhereas we do not think public confidence can ever be achieved
1f the police retain any function in reiation to investigation
of comnlaints against themselves. )

Cost

Ve undertook above to say something about the cost of our
proposals, It is difficult for us to make a truly accurate
assessnent of the proiected costs because we are not in
possession of all the facts and fipures relating to the existing
system. However, we do not think that the costs of the changes
we propose would he either undulv burdensome in themselves or
out of all propertion to the advantages they would bring in their
train. The Police Complaints Board's annual Statement of Accounts
show that for the period 15 June 1977 to 31 March 1982 the total
grant in aid from the Morthern Ireland O0ffice was £476,963.
Alloving for inflation the annual cost today is probably around
£150,000 ver annum, Ye tust add to that the cost of running
the Complaints and Discipline Branch of the R.%.C., which must he
sizeable in view of the corment which is often made that at times
greater police resources are cormitted to the investigation of
minor complaints than to the investigation of serious crimes.

If police officers and laymen are already involved
substantially full-time in the handling of complaints, there
should not be much additional cost in transferring the function
to an independent kody. In England and Wales the Bome Office
reckons that the additional annual cost would be between £9 and
£10 million. Scaled down for Northern Ireland, the extra cost
here would probably be no more than £250,090-£500,000, This is
a penerous estimate, piven the savings which nust be offset
against that figure by virtue of the increased availability of
police officers for their real taslk of combatting crime. Given
also the current level of awards for criminal injuries and
criminal damage to nroperty, coupled with the astronomical costs
of both criminal and civil trials, it would not require many
crimes to be prevented before the extra expenditure on comnlaints
would be recoured., Ve would urge the Forthern Ireland Office to
consider this argument very carefully. Over and above these
considerations there is the more general argument that no real
price can be put on the cost of securing harmonious police-community
relations. The history of Northern Iveland in the last 13 years
is testimony to this. In one sense no price would be too high to

pay.
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(c) An element of indenendence after the 1nvest19at10n is complete.
This stage in the process of handlinp complaints will not,
by definition, be concerned with minor matters. These will have
been syphoned off and dealt with by conciliation. But a series
of small matters can soon constitute one large matter. A pattern
of practice may be discerned which may call for alteration. A
systen which is peared to the exapination of individual complaints
can easily enough fail to show up such a pattern. It is therefore
of some importance that there should be built into the machinery
at sore point thHe opportunity to see, the wood as well as the
single trees. It appears to the C. A.J. that the Agency for
Complaints will be the obviously anprovriate body to be given
this opportunity. A well-designed svsheﬁ of recording and
regular scrutiny are probahly all that is roqulred e
accordingly recormend (No. 9) that the Aoencyibe snecifically
directed to be viecilant as repards the possibility of a pattern
of similar cases arising. After making further investipations
in order to docurent the alleged pattern, the ‘Arency should have
to draw the attention of the Chief Constable to it  This
recormendation is supplementary to recommendation Ho. 3, vhich
was concerned with alleqed malpractices manifesting themselves
other than through a series of specific complaints.

Individual cases recuiring an independent element at the
post—investigation stage will involve allesations of a breach
of interral police discipline or of the cormission of & criminal
offence. If our recommendations are accented there will be in
both situations an apneal to bloFﬂr auth orltv and in view of
the independence of the N.P.P. and the Procurator Fiscal, and
of the total independence recommended at the investieative stage,
it is doubtful whether rmuch more is nzeded. It might, however,
be uise to provide thar a complainant could anpeal to the Azency
to have his case reviewed if fresh evidence comes to light and
that if 2 complaint has cause to believe that he has not received
fair and proper treatment at the hands of the Agency itself he
should have soms way of anmpealing to another authority. Perhaps

L334

this function could be given to the Commissioner for Complaints
in Northern Ireland.

This would leave only the present nrovision for a tribunal
under section 13 of the Police Act (T.7.} 1870. 1In the only
case where such a tribunal was arpointed it proved to lack
sufficient powers to do its job. This could be remedied by
giving it the necessary powvers. FHowever if our recormendations
are accented a s. 13 tribunal would really be redundant and in
the interest cof simplifyineg the system w2 suggest that the
nrovision allowing for it should be renealed.

TNCIDENTAL MATTERS

In addition there are three incidental matters which we
believe could te improved:
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Commlaints withdrarm and comnlairnants satisfied

The rather hish number-of withdrewn complaints could reflect
a satisfactory level of conciliation, or reluctance on the nart
of cormplainants to go through the full précedure reocuired if
they are to pursue their comn1a1nts, or noesibly a lot of
cormlaints being made in ipnorance of the facts or the. rerulations
and so not beinr elirible for prccessias. It could also,
unfortunately, reflect some undue, -zlbeit narhans subtle,
pressure beiny put on complainants and there is widespread belief
that this is indeed a factor. Ve believe that the system for
handling complaints that we have envisaged will help to obviate
this risk but we think it would help everyone concerred if
neonle wishing to withdraw their comnlaints or to exrress themselves
satisfied -were to be required by the Agency to sirn a statement
and to give their reasons - excent of course vhere the matter
has been settled by conciliation. This is our Pecommendation
Yo, 1C.

Information to the corplainant

Ve do not doubt that the theory in the reculations sets a
reasonable standard but we cannot escatz the feeline that this
standard is not alvavs adhered to in fractice. Moreover we have
noted the iHome Affairs Committee's o“servations (paras. 1& and
24 of the 1982 Nenort) which we endorsa. Thaz creation of the
Anency would doubtless ease this nroblem but, whatever the
Government®s decision about the shane of the comnlaints rachinery,
we recormend (He. 11} that narticular attention be siven to
seeing that complainants are treated as reasonzble neonle (even
vhen, perhaps, they are not) who have z rezsonahle desire to
know at reasonable intervals what is harpening and why. In cases
where a discip Jlnary charge is nade thz comnlainant should be
told about the decision and the reasons for it.

Police attitudes to the commlaints system

Phen the new nrocedure is announced it would be helpful if
the Chief Zonstable could nale a nublic siztement indicating his
desire to sed it workine well and La~rir, anii to see it fully
used because the public will have come to have confidence in it.
In some instances in the past the nolice have actively discourared
comnlaints either by veiled threats cr by stbtle nressures. The
Chief Constable oucht to make it clezr that te is aware of this
and determined to stom it, and that thke Z.U.C. will co-operate
fully with the Agency. Ve hore that the Police Tederation in
Horthern Ireland will welcome our rronozal for an Arency for
Complaints, It is the surest way of puaranteeins absolutely fair
treatment for the police officers involved. If nress reports of
the English Federation's reaction to th2 Home Affairs Committee
and "hite Faper recormendations are accurate, there is rsason to
believe that nothing but a comnletely indepandent system will be
seen as satisfactory. This, of ecourse, is what Lord Scarman felt
in his 1¢81 Report into disturbances at Brixton.
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Consequential matters

1f the Govermment were to adort 2ll our recommendations
it would be logical to reconsider the rositions of the Police
Authority, the Tolice Complaints Board and the D.P.P, The-
™P.P. would be afifected by the presance of the Procurators Fiscal,
and the Police Comnlaints Board's functions would be taken over
bv the Agency. 7he work of the Police Luthority covers a wider '
field than that of complaints and 1% would not be ripht in a
paper restricted to that suhject to say more than that they
would cease to have any funetion in relation to the investimation
of comnlaints. '

Tor convenience we summarise our recormendations as
followus: '

1. In appropriate cases, and with suitable safeguards, it
should be possible for peonle to comnlain on behalf of
others {(»p. 6-7).

2. Information about how to nake a coizzlezint should be
avzilatle in local authority offices znd in Post Offices
™ 1).

3. The Tst ﬂOlnt at vhich an eTe"ﬂf* of

indenendance should
a complaints is

4. Proper nrovision sheuld be nmacde for conciliation over

minor matters (p. 8).

rhers of Liaison Cormittees shoulsd bte entitled to

interest themselves in the genaral hepdling of complaints

and in the progress of individuel cazes (. 9).

5, There should he an Agency for Jornlaints arainst the
Police, with a NMirector apnointed by the Secretary of
State, which should investigate z11 cermnleints (p. 14).

7. The T.7.7., should te renlaced ky 2 Crowm nrosecutor
svsten modelled on the Procurators TFigcal in Scotlard
(n. 14).

a. The Arencv should he piven nover to investinate incidents

and —arartlces {Jthh nrovol e rrave "\n}:_‘_l(_ concaern (p 1F)
teency for Coenlaints should te re-uired to wateh

or the amnearance O natterns in comclaints and to take
ar ronvlai'c act]_on ('7. 1 )
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10, foxrlainants who are satisfied -7ith t%e hancdling of thelr
comnlaints or who wish to withidraw their comnlaints should
he racuired to say so in writins (-, 27

11. Cemy:lainants should be lent 1n_or:ed out the nrogress

- t}m;r comnlaints and the reaso fcr cdecisions taken
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