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BACKGROUND

This is a submission by the Cowmittee on the Administration
of Justice to the review by the Rt. Hon. Sir CGeorge Baker OBE
of the Northern Ireland (Emergency Provisions) Act 1978. The
terus of reference of the review are as follows: "Accepting
that temporary emergency powers are necessary to combat
sustained terrorist violence, and taking ints account Lord
Jellicoe's review of the werking of the Prevention of Terrorism
(Temporary Provisions) Act 1976 as it affects Northern Ireiand,
to examine the operation of the Northern Ireland (Emergency
Provigions) Act 1978 in order to determine whethar its provisions
strike the right balance between the nzed on the one hand to
maintain as fully as possible the liberties of the individual
and on the other to provide the security forcaz and the courts
with adequste powers to enable them to pretect the public from
current and foreseeable incidecce of terrorist crime; and to
report."”

THF, COMMITTEE ON THE ADMINISTRATION COF JUSTICE

The C.A.J. is a broadly-based group which was set up after
a conference in Belfast in June 1981 with the aim of striving to
secure '"the highest standzrds in the administration of justice in
Northern Ireland by examining the opevation of the curreunt system,
and promoting the discuasion of altermatives.” Its membership
comprises community activists, social workers, rights workers,
academics and practising lawyera. At present it operates through
working groups on emergency lawe, prison veform, and policing; it
intenda to establish groups on the problems of young people and on
the workings of the magistvates' courts., Through publishing
pamphlets guch as this, and organisiuvg seminars and conferences,
the C.A.J. seeks to raise the level of public debate and understanding
on important social issues.

Membership costs, at a minimum, £2 per annum. Please inquire
of the Secretary, the Committee oo the Administration of Justice,
c¢/o 7 Lower Crascent, Belfast BT7 1NR, Pamphlets Hos. 1 to 4
concern (L) proceedinga of the June 1981 Conference, {2} emergency
laws, (3) alternatives for dezling with complaints against the
police, and (4) recommended nmew procedures for hauwdling complaints
agalnst the police.



of Justice - '

Committee on the Adminisiration

Subpission to the raview by Sir George Baker of the Morthern Ireland
(Emergency Provisions) Act 1978 (the EPx).

Introducting

1. The effectiveness of this reviaw is hampered by its reatricted
terms of referonce: "Accepting that temporary emsrgency povers ard
necesasary to cowbat sustairsd terrorist violence..." It could well

be argued that experience has now shown that Buch emergency powers
are not necesssry ~ that on the contrary they are counter—productiYe,
#lienating and dieproportionate to the problem, They have been quite
useless to date in rssolving Northern Ireland's on-going problems.
‘'he level of violence during 1931, when compared with that during the
three previous years, bears witness to this,

2« Many ordinsry citireas, of course, tend to belisve that eorgency
povars are both inevitable and successful. Hut they are doluding
themgelves: the violence and dissepsion continae. The province needs
reconciliation and consensus, whereas the EPA drives a wedge between
the autherities snd the people. Mauy in the Committee on the
Administration of Justica would hesitate to grant the EPA any
crodibility by suggesting how it could be "improved”, but we felt
novertholess that proposals for reform ought to be submitted.

3. Even accepting ths review's limited terms of reference, it is
arguable that the EPA is not an aprropriate response to the vall Ior
temporary emergency powers. There are all gorta of other meusures -
within and without the law and order system - which might be & bsttuz
response. Exmamples would be effective anti-discrimination agencies,
imaginative jobe-creution und youtl.~training programmes, improved
social and recreational facllitieas, and progroessive educational
policies, The Government should cease to pretend that the Northern
i{reland problem ¢an be aoclved parely by security methods, To rusort
automaticslly to a law and order response is8 to have g monrt short-
slghted percoption of what the real undearlying problems are, as well
as to display a worrying authoritariunicm which plays straight inte
the hands of people supporting violence.

b, We would urge Sir Goorge Ba.coer tu coustrue the termu of referenve
of his inquiry as liberally as oesible; it slould be 0loss to
review of the whole situation in Morthern Irsland rather than juzst a
review of one piece of legislation. When welghing the maintensnce of
liberties ugainst the provision of aduquate security powers, Sir Guorge
should bear in mind that oertain inelienable righte are involvad tog -
the rightes of the individual to freedow of novemont, thought and
¢ipreasion, and the expectations which Bociety ue & whole is sniitled
to have as regards tolerance an! compromise. It may b2 that the
ennctment of a Bill of Rights, as recomaended by the Standing Advisary
Comsisalon on Human Righte, would bu ean appropriate make-weight to

the enastwent of special powers.

S5¢ Certainly a review of the E’A must consider whether ite provisions
are consistent with the state's obligations under the Furopean Convention
on Human Rights, The existing derogaticns fvom that Convention, under
Article 15, may now no longar be justified. Lord Jellicoe did not once
mention the Conventica in hie report on the Prevention of Terrorism Acts
such an ouission would be even more inexcusable in the ca8e of a review

of the EPA,
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Part I of the EPA (sectiong 1 ¢ 0y

€. This Part deals with schédulsd offcaces. It clearly indulges in
cverkill: it introduces into almost every B8ingle stage of the
ordinary criminal procoss soms special "emergency" provision. Thera
can be no doubt that some at least of thete special provisions could
be dispensed with without causing the whole struéture to cellapee,

7. Section 1: In ordinary cases defendants can choose whether their
commitial proceedings should take the form of &« rreliminary
investigation or & preliminary_anqqi;y._Parsons charged with acheduled
offences can be grdered to undergo commitfal by preliminary enquiry,

At a preliminary enquiry there is no obligation for witnesses to

attend Iin person to present their ovidence: their evidence can Le

read out. Crcas-examination is therefore prrecluded. Why should

acheduled offences be singled cut for specisl treatment in thie}respect?

8. Section £t In scheduled offences bail can only be grunted, hofore
a trial begins, by a High Court or Crown Court Judge, not by a reaident
magistrate as in ordinary cases. (The only excepticn is when the
defendant ia a soldier]) This requirement can cauge great incoaveniencsyy
High Court and Crown Court Judges ars not always resdily available,

In addition, it appears that eéven when ball is grented there is ofton
several hours' delay before the necasgary paperwork csn ba completed

to allow the accused person to bs releasecd.

9. The saection carries a presumption that bLail must be refused unless
the accused satiefiss the Judge of certair conditions. This, as we
underatand it, is the converse of the position in England. The bail
hearinga are very short, almost perfunctory, and lit{le police evidence
is aubmitted, which makes cross-examination uselese. Pecple have been
.refused bail on the grounds of a police allegation that they are
mombers of & preroribed organisaticn, even though no such charge has
been made againet them. The rights of appeal againet the refuassl or
bail have never, amazingly, been apecified: section 2(4) simply says
that whatever vights of appeal exist should remain availables,

10. We recomnead that the provigions of the English Bail Aot 1976
should be sextended to Northsrn Ireland and that no epecial provieior
should bs made for schaduled offences. Application of the hormal
criteria should easure that only in appropriete cases are persons
remanded in custody. In these cases fulj réeasons should always be
supplied for the remend. In every case the judges should be more
watehful that hesrings are not repeatsdly adjourned; some indulgence
appears to be given to the prosecution to allow them time to gathep
more information about other suapeots and other related incidonta,
The official) Judicial Statisticas hrove that periods of remand are
conalstently much lenger in schhoduled comes than in non~soheduled cames,

1. 5°°t122I2i This ie one of the fuw avceptable provisions in the
Act, making ogal aid wore vasily availsble in buil applications for
acheduled offences. 1t remaina anvnalous, though, thut auch appilcationa
are otill classified as civil rather than as eriminal matters.

12. Secticns 4 end 5: These allow the Secretary of State to direct
places where 14, 15 and 16 year olds pay be held in custody pending
trial. The Committee on the Administration of Justice has hearad of
instances where such perpons have been held in custody in the company
of much older and obviously unsuitable zdulta. {See alaoc comments on
section 10}, It is tc be hoped that & more humane sttitude is now
being consistently aiopted,

v 13. Section 6: Under this section all trials of scheduled offences
must be held in Helfast, at the Crumlin Road Courthouss. It is to be
doubted whether this requirement is s8till, if it ever was, necessary.
It adds to the expense and inconvenience of trials and makes the visiting
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of remand prisonera by their relatives difficult (when they are dotained
in Belfast and families live clsewkere), The Crumlin Read Courthouss

is not, in any eveat, designed to put peoprle at their ezse; the ’
saating sccommodation ia deplorabdle inadeguats. In 1979 the Roysl
Commisslion on Legal Sarvices drew stitoaticn to the overcrowded and
uncomfortable conditions there: para.42.55.

14, Section 7: This is the section establishing Dipleck courts. The
Committee on the Administration of Justice believes that evory effort
ought to be made to restore jury trials in e= many cases as possible:
there is little that would do wore to restore publis confideunce in the
legal system. It is unproven whather the reason originally given for
abolishing juries (the risk of perverae verdicts through bias or
irtimidation) ies as valid as it was ten years ago. It is possible to
argue thet alterations could be mmde to the system3 whereby jurors

are salected und challenged = and protected = in a way that would make
a return to jury trial eantirely feasible. If all challenges could ouly
he allowed for cause the danger of Jury-paciking would be much reducad.
In recent yaars the concept of Jjury~v~tting has guained acceptancu in
Mmgland and the Attorney-General has i1saued guidelines on tho subdbject,
It ought to be possible to diaplay equal ingenuity in Northeran Irelsand,

15. FRven if non-jury trials ore retained for pariicularly severs cuses,
a lot needo to he dome to make the Dliplock court system more just. In
the first place, there ought not to be a list of scheduled offences

in the forw as &t preseant exlsis: a liat of offencea which in
particular cames may bo scheduled on the crdor of the Attorney=General
would suffice. This would reverse the present situation, where
applicationa have to be made in particular cases to de-schodule
offences. Such applications are oftern unsuccesaful. §f ths 170 casesn
appearing bafore Diplock courts in the first three months of 1981, 69
(1.0. 41%) were of a non-political nature sand should have been dealt
with in the noimal courts: see Waleh, The Diplock Process: Teday and
Tomorrow (paper dslivered at a CAJ Coaforence, April 1982). Seations
7(3) and ?{4) compound this injustice by allowing nonwscheduled
offances to ba trisd in the same irndliotwment as acheduled offences

and by cwpowering judges to comviot persons of noan-scheduled offences
even though they have bee¢a arraigned for scheduled ocffencas.

16, Schednled offacacs aro listed in Schedule 4 to the 1978 Aot
Ridiculously, only asome of them can be de-achadvled by the Attorney-
General. Thus, the offences of murder, manslaughter or assault
occasipning sctual bodily harm may be de-scheduled, but the coffencas
of robbery and aggravated burglary - if an explosive or weapoa of
offence was used - cannct be de-scheduled; nor can the offences of
riot, kidnapping or falee imprisonment. Even when cases are de-schedulasd
this ofton happens at a stage in the proce 'lugs when the authoritiesn
have already taken advanutage of the special procedures applicable to
schaduled cases. And there le no method of making the Attorney~Genoeral
sccountable for his decisione on de-scheduling offences; nor doss the
Act contein any helpful guidelines as to whea an offence should be
de-gchedulad., -

17. Clearly & radical overhaul cof Scheduls 4 is imperative. If non-jury
trisls are to be retained, they should be resorted to as infrequently
as poacibla2. The onus should therefore ke on the Attorney-Gensral to
have to take action if he wishes a case to be tried without a Jury und
he shouyld have to satisfy a High Court judge that this is really
necessary. It 18 no ansvwer to say thal such matters, relating as they
suppcsedly do to ths seocuritly of the state, are in themselves non-
justiciable amd 8o can be considered only by the Exacutive - that is

an argument for abandoning the use of the judiciary in all sorts of
cases, whilch is uathinkable.



18. If the concept of asheduled cifonce ia +» romain in being, in
vhatever guiee, ths use of a single judge to try them is objecticnable,
Scheduled offences should be tried by a bench of three judges, and

if the point is made that there arc not enough judges to cope with

this workload the reply should be thut with the suggested changa in

the scheduling system there will in future be many fewer scheduled
offences to be tried. Using a three-judge bench should waks it lecs
likely that individual judges would become case-hardened - within a
small jurisdiction such as Northern Ireland this is a real possibility,
&nd a dangerous onc. It would nci be necessary to restrict the benches
to Supreme Court judges: county court judges, resident maglstrates

and their deputies could serve on the benches as well. 1f thero

really are not enough senior judgee, cne or two more should be
appointed: there is already provision for six High Court Judges, buy
only four have been appointed to date; at the mom:nt there is no
shortage of expertise at the Bar to fill these poats. :

12+ Resort to & three-judge bench would entail two further changes:
(1) If a matter had to be resolved en a voir dire nearing (i.e. at a
trial within a trisl), such as the admiszibility of a ceufeasion, a
fourth judge should be appointed tc deal with the imsue. At the
moment it is completely uarealistic to expect a Judge who has ulready
dealt with such au iesue - and psrhaps held the cunfesmsion to be
inadmissitle -~ to continue with the cage urprojudiced by what he haa
already heerd on the voir dire. It is impossible for him to dismiea
frem bis mind the evidence which he ie legally obrliged to ignore.
Using a different judge for the voir dire kearing is the only solution
to this preblem.

20, (2) It would uo longer be necesgsary to allow for an automatic
right of appeal to the Court of Apreal in scheduled cames. This right
exists at the moment and eppears to be almest invariadly invoked, even
in hopelese cituations., To that extent Supreme Court Judges are
already usecd in benchss of three to deal with scheduled cases zlmoat
a3 a matter of course. Appeals should in future bo limited, as in
ordinary cases, to those situatione where there is g point of law

in isgue or where the leave of the Court of Lppsal is granted, The
further right to appeal to the House of Lords (im certair circum-
etances)} should remain unaffected.

2%, Section 8: This mection, on confennions, nesds %o be completely
eltered. In the cases heard during the firast three months of 1941,
the dofendant pleaded guilty in 87 per cent (ses ‘{aleh, op.cit,). The
police allaged in $2.5 per cent of theec cases thut the defendant

had mwade a confesslon, and in &3 per cent the resultant conviction
was bazed wholly or substantiuliy on the confesaion. Lven when tihe
case3 where the defendant did not pluesd guilty are included, the
police alleyged a confession in &Y per cent ef the total.

22, Seotlon 3 makes a confewsion aduissidle provided it wes not
induced by torture or inhuman or degrading treatment. This permits
the uae of a certain amount of rough tremtment, and of oppressive
circumstances, which under the common law's teat of velunteriness
would render the confesmsion inadmissible in evidence. The Committee
cn the Administratioen of Justice recognises the difficulties
connested with the teast of voluntsriness. It belicves that the test
which wes-aubstituted therefor in clause 60 of the Pclice and Criminal
bBvidence Bill is to be preferred and that it ehould be introduced in
Northern Ireland too. This would render inadmissible any confession
obtained by oppression of the accused or in comnsejyuence of anything
said or dona which was likely to mske the confession unreliable.

This is in line with the proposals of the Criminsl Law Reviaion
Committee in 1972. We do not, however, approve of cleuse §0(4), which
would allow evidence to be admitted to prove the truth or falsity of
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the confession as an aid to deciding its admissibility. oo

23. A raturn to the ordinary exclusionary rules is desirable in

order to normalise reople's perceptions of how the law and order
system operates in this province. Allegations of physical multreatmont
in Cestlereagh and Gough RUC stations are becoming infrequent, and
most of the recommendations of {he Bennett Committee of Inquiry on
this matter have now been implemented; the reference in section 8

to torture etc. is therefore cutmoded. The RUC's Code of Practice

for interviewing suspects should be at least as protective of basic
civil liberties as the proposad code for England under the Polige and
Criminal Evidence Bill; its scope at the moment cannot be assessed
because it is not even published. The eventual coda should inciude
specific provision for sanctioning breaches of the code; mere internal
disciplining is not always enough, so for serious breaches the sanction
should be thet evidence cbtained as a result of the breach ig
inadmissible, ‘ :

24, when deciding whether an alleged confesanion is reliable or not,

a judge bas to ask himself two questiona: (1) was the confession in

fact made? and (2) if made, was it truthful? The beat evidence in
relation to the first question would be a film and sound recording

of the suspect's interrogation. We recommend that all interrogations

be 80 recorded (not just covered on Closed circuit cameras), Ap regards
the second question, the Judge should ulwaye address himself to

whether or not the facts stated in the conression are corroborated by
any other evidence. Wa recognise that corroborative evidence cannot _
be made an abmolute prerequisite to the admissibility or all confessiona,
but we think that a statute ought to impose upon the Judge the duty

to take into account whether or not corroboration exists., The statuta
should also compel the Judge to Year in mind whether or not the
defendant had been given a statement of his rights and acceas to s
solicitor at the time of the alleged confession.

23+ A subsection should be added to section 8, as Lord Gardiper
recomaended in 1975 (Cmnd.5847), to make 1t olear that even if a
confession 1s technically admissible the Judge retains the right -
and should consider its exercise ~ to exclude the evidence at hie
discretion if its probative value is outweighed by ite prejudicial
effect on the proceedings. This should be spelled out in order to
banish doubts about the effect of the HNousa of Lords' decision in
R. v Sang on the existence of t.is Judicial diseretion, If it still
exidts ~ and before Sapg the Northern Irelend Judges were staunch
defenders of its exiatence - it lLus not been used to the extent that,
even on the law of averages, onc would expect it to be,

26. This 18 an appropriate point at which to montion that the Epa

dovs nat contain any provision which would pPlace a tighter control on
the use of converted terrorists ("asupergresses”). ‘Mhis relatively new
ploy by the security forces is, like 80 many others, bringing the legal
system into disrepute. The Committee on the Administratien of Justice
would like to see it aoverely limited. At the very least a statute
should provide thet in such cases the Judge should be-extremely loath
to rely on the uncorroborated evidenca ol such perscns,

27. Section 9: This Bection makes a rerson guilty of certain offences
unlees he or she proves their innocence, and as such is upaccaptable

in principle. Proof of a negative (no knowledge or no control) is
notoriously difficult. The section should ba repealed in {its entirety.

28, Section 10: Subsection (1) cnables persons under 17 to be

detained for guilt of mchedulsd offences in circumstances whoere they
could not have been detained for Built of non-scheduled offences. So
the system for scheduled offences- spills over even into the realm of
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juvenilie justice. The Committce on the Adminiatration cf Juastice believse
that the principles and policiea st issue in cases involving persons ‘
under 17 are of such a different and specisl character that whatever
pltorations are made to the edult juatice system in an “emergency"
situation should not aleo be applied to the juveniie justice system.

The "emergency" is not of such young people's swn making and they ought
not to be partially treated becuuse cf it. It is particulurly impertaat
for the future of this part of the world that the young pecple are not
alienated by what they perceive us a lack of care and consideration, or
maybe even as victimisation. .

Tart II of the EPA {sections 11 to 20)

29. ‘Tals Part deals with jowers of arrest, detention, search and seizure,
etc, It Bhould be stresaéd, again, “hat Just because emergecucy povers

are telten on these mattera it does not follow that consequential

emergency powers ave needed at other siages in the criminal process {(and
vice-versa), The Goverumant should not assume that the arbitrary
designation of a sitvation as an emergeoncy juatifies the introduction

of & somplete battery of special powers, '

30. A basic proliminsry point is that the provisions aliowing for
Exacutive detention for indefinite periocds {section 12 and Schedule 1)
should be deletol from the legislatiocn altogetner. It is completely
unnecessary to have thesm in any way available to a Government as an
emergency measure. Thoe circumstancos where resort would have to be had
to sucsh provisiona without the fullest possible debate in Parliesment
ars unimaginablo, Leaving them therse as they are, ready to be invoked
if needed, does nothing to dispel society's distrust of tho Exscutive.

31. Any recommendations c¢oncerning Part II of the EPA must take into
‘apocount the Prevention of Terrorism {(Temporary Provieions) Act 1976
(the PTA), and *he report thereon by Lord Jellicoes in February 1983,

In particular, section 12 of the PTA, on arrset aud detention, is
crucinl. Lord Jellicce pfopoesd that s.12 should remain in force but
that the Baker roview shculd consider whother the arrest and detention
powera under the EPA elhould remain in force ag well. In doing 8¢, we
would all do woll to be guided by two general propositions whisl Lord
Jallicoo himaelf endoraed: (1) as a general rule no greater power should
ba wasd to achieve a given end if use of a lesser power can achieve the
eame end, and (2) the wider the terms in which a power is couched, the
graater is the possibility of sbuse and thua the greater the need for
affeotivo safeguarda.

32. There oro thrce arrest powers in the EPA:

8,11(1) Auy constable may arrest without warrant any person whom he
suspscts of being a torrorist.

5:13(1) Any conatable may arrest without warrant any person whom he
suspects of committing, having committed or beaing about to
commit & s=cheduled offence or an offence under this Act which
48 not & scneduled offence.

8.14(1) A momber of Her Majesty's foroces on duty may arrest without
warrant, and detain for not more than four hours, a person
whom he suspects of committing, having committed or bsirg
about to commit any offence.

For the sake of comparison, it is valuable to seot out the arrest power
in 8.12 of the PTA 23 well as the ordinary arrest povers in seciion 2
of the Criminal Law Act (NY) 1967:

5.12(1) A constable pay arrest without warrant e person witcm he
roasonably suspects to be-
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() a persoa guilty of au offence undar seciisn 1, 9, 10 or 1t
of this Act;

{(b) a person wko is or has beun concernsd in the commission,
preparation or inatigation of acta of terrorism;

(c) a person subject to an exclusion order.

8.2(2) Any person may arrest withoul warrant anyone who is, or whom he,
with reasonable cause, suspects to be, in the act of committing
an arrastable offence.

8.2(}) Whero a conatable, with reasonable cause, suspecis that an
arrestable offence hes beon committed, he may arreat without
werrant anyone whom he, with resasonable cuuse, suapects to be
guilty of the offence. .

8.2(5) A conetable may arrest without warraant s&any person who is, or whono
he, wvith reasonablc cruse, suspects to bs, about to commit an
sryestable offencs.

Persons acrested under 8.11(1) can be detained for 3 days; thosge
arrested under s.14(1) can be dotained for 4 hours; those arrested
pnder 8.12{(1) can be deteined initielly for 2 days and for a further

5 days on the say-so of the Secretary of Stats., Persons arreated under
6.13(1) of the EPA or uader &.2 of the Criwminal iaw Act can be detained
for 24 hours but must be brought before s magistrates' court &3 scon
as practicable thereafter and in any 2vent not luter than 48 hours
after their mrraeat,

33, In tho opirion of the Cummittee on the Aminietration of Justice,
the ordinary powsrs of arrest and detentlion are adequate to deal with
today's "emoergency". If, as seems likely, s.12 of the PTA ia to reamain
on the statute book, there is little need for the detention powers
conferred by the EPA; s.14, in any case, cannot be justified aa a means
of gathering valuable information from arrested persons because the
detention period (& hours) is too short for that: it in fact operataes
in practice ac a power of harressment. The C.A.J. does not beiievs,
howaver, that 8,12 of the PTA should remain on the atatute book in ita
pregsent form: the permissible dctention period is far too long and the
lack of judicial review is deplorable, On the Government's reasoning,
however, 6,11 is reduadant. Thie is borne out by the fact that the
charge rate for arrests under the PTA is about 40 per cent, while the
charge rate for arrests under the KPA is about 10 per cent.

34, The deoeply objectionable fuatures of 83.11 and 1% of the EPA ure
that (1) persons can be arrested on mere suspicion -~ there is no
requirement that the suspicion be reusonable, and (2) peraons can be
arrosted in connection with no specific offence. The first of these
fentures must bo romoved. It is absolutely imperative in a froe scoioly
thet arreating authorities be accountable for their acgtions and the boaot
way of ensuring thie is to allow the courts the power to review the
rensonablenssa of the exercise of arresting powers. This 1s a cardinal
prinoiple throughout public and sdministrative law, It 1a the greatest
check on arbitrariness and vindictiveness.

35, The sacond feature ought alsoc to bo removed. It was this feature
which pightly prompted such an outcry in Englend over the "sus" laws,
which eventually had to bs repealed. The PTA and the Criminal Law Act
indicate that it is possible to frame laws that do not rely ou such
‘open-cndednens. The concept of an arrestable offence (defined as any
offence which carries a maximum sentence of 5 years or more) is a
fapiliar and acceptable ons, and tis vast majority of scheduled
offences, and offences under the EPA, would fall into that catsgory.

36, In this context, moreovor, it is right to point out how undesirablo
is the use of the werds “terrorist" and "terrorism" in B.11 and s.12.
meprorism is. defined as ''the use of violence for political ends". It is
most unusual to f£ind such & vegue term in & ¢riminal law statute and the
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use of it is grist to the mill of those whe argue that the British
security forces are as guilty an anyone of uging violence for political
ends, ’ ’

37. .The Army chould have uc greater powers of arrest and detention

than rdiaary citizen, except when those powers have been specificelly
delegated to the Army by the police for a limited time and/or purpose.,
Early morning arrests etc. by the Army have been proveocative and
unnecessary. At all times the Army should ect only in support of and
under the control of the pelice; the police servise can provids

greater ccntinuity of personnel and of knov-how than can the Army.

38, Even if a xeturn to the ordinary powers of arreat and detention
were not to Le ascepted, which would be regrettable, the new powvers
which were to have been introduced for lkngland and Walea by the Police _
and Criminel Bvidence Bili should (ir the Lill is eventuslly emacted in
that form) be extended to Korthern Ireland in place of the emerguucy
povwere., It ia to be noted that the new power to arreet for non-arrestable
offences, under clause 17 of the Bill whioch fell with the lest .
Parliament, is qualified by a reasonubleness requirement. The Government,
woreover, clearly thought that 36 hours was a long enough pericd for any
person Lo be kept in detention before being brought before a full
heuring of a magistrates' court (see Hansard, Feb 2/t and March 1, colis.
930-68); even after asuch a hanring the total detention period was not to
excead 96 houras, In hias report on the PTA, Lord Jellicoe stuted that
magietratee vwore not the right people to deal with the sort of case
likely to arise in Northern Irsleud - that they were better dealt with
by the PEzecutive. The Commitiss on the Administration of Justice cannot
acoept this, All resident magisirates in Northern Ireland are legally
qualified, with 2t least seven years' practlee as a barrister or
solicitor behind them, and they are alremdy deemed competsnt to deel
«with all sorts of cther "sensitive" matters, including the proeliminary
committal proceedinga in scheduled casea. Above all, as a matter of
principle, detention is sffudicial matter and not an Executive matter;

we do not want inlernment by another nasne,

39, The 96 hour maximum detenticn period, with judieial review after

36 or 48 hours, should be more than edequate for the neseds of the
saeogurity forces. It is a faot that most information im gainec from
detainees during the third sand fourth days of detention. In any event,
the police already seem tu be satizfied, in 19 out of 20 cases, with the
72 hour detention period rather than the 7 day period under the PTA ({i.e.
the arrest rats is 19 times gresater under the EPA).

40, One of the unfortunate features of the EPA es a whole, as noted in
para.4 above, is that, while it has plenty to say about powers and
duties, 1% does not confer or confirm enocugh rights, One of the nost
important rights in this context is the right to legal assistance and
yet nowhers is thia right enahrined in legislatiou. 1t i1s not enough
for it to boe inecluded in the preamble to the Judges' Rules or in the
RUC's (unpudblished) code of conduct for interviewing suspeots: neither
of these have the force of law, so that no remedy is available to an
accused peracn if they are not obsaerved. In this reapeot, again, clause
46(1) of the (former) iolice and Criminal Evidence Bill 3is to Ye
walcomed: it states that u perscn hold in custody is entitled, if he so
requeats, to consult a solicitor privately at any time. In any new
legislation .the opportunity should aleo be taken to extend to iWorthern
Ireland the right confarred by s.02 of the Criminal Law Act 1977, viz.
the right to have one person informed of your arrest.

41, Two other important matters connected with arrest and detention are
fingerprinting and photographing. At ccrmon law a person's consent is
required for photographing by the police and a magistrates' court order
is required (in the absence of consent) for fingerprinting. Under s.11(4)
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of the EPA, the RUC can use force to regoisre ua ssrestel parscn to be
Tingerprinted and photographed, It must be etressed that such practices
have an oxtremely alienacting eflfect oa those parscna forced to undergo
them. In 1982 the RIC procured a total of 15,794 finger rint forms (not
just under the EPA). 13 such a lovel of fingerpricting fn a Juriadiction
of this size acceptable? The Committee on the Adminiatration of Juatice
belioves it is not. The order of a magistrates' court should be required,
as in all ordinsry cases at the moment. Or at the very leaat the ordsr

of a Justice of the Peace, We do not support the ¥ropoced change in the
English law whereby the polioce and not the magistrates®! courts should
have ths authority to order fingerprintiug, but even the Inglish

proposal 1s prefersble to the power under s5.11(4) of the EPA because it
grante the authority oaly to polics officers of the rank of superintendent
or above whereas the EPA grants it to officera of the rank of chief
inspectors. The English proposal is also wmore defensible in that the
authority exists only in a piven number of situations, the most fraquently
recurring of which will be whare the police officer has reasonable grounds
for suwanocting the involvement of {he person in a criminal offence and
fingerprinting would tend to coufirm or disprove his involvement,

42. ‘'ho power to photograph should cxist only in those situations
wherc the pover to fingerprint also exista. Photographing is almost
routine &t the momenit and yet there appears to ba no explicit legal
basia for it.

43, The EFA mpponds to tre various powers cf arrest correlative powers

to enter and search for evspecscd persens: sa. 11(2), 13(2), 14(3) and 20,
Uiven our recommendatious on the powers of arreat, wo think that theees
povers on entry end searct shosid be amended accordingly. Again, it would
be enocugh to rely oa the ordinary law, which is enshrined in e,2(6) of the
Criminal Law Act (NI) 1967: "For the purpose of arresting a person

under any power counferred by {iiis section a constable way enter (if need
bs, by force) aand seerch uny place where that person is or where the
constable, witl rvasonable causs, suap.sts him to be'". This subsection
contairs the "reasonable cause' qualification, wvhicl is abseant from the
powersd in the !PA.

b4, Section 17 of Lle EPA, concerning powers of entry to search for
versona unlawfully detmined, is unobjectionable. It provides a precedent
for the confermont of powers on soldiers only to the extent that a
commissioned officer authorises it, though in the view of tha C.A.J. the
authorisation should always have to come from the RUU.

45, Bections 18(1) and 19(3) of the EPA, concerning powers to stop
individuais and traffic, should be curtailed. They should not be
exercisable by the Army and they should be exercisable only with
reesonable csuse. The power in 8.19(3) is, in any event, moant to be
limited to situntions where its e¢xercise is immediately necemssary for

the preservation of tho peace or the maintenanca of ordert it would eppesar
that in praciice this limitatlon is scarcely evar oboervsd.

46, The rowaining powars of stop, eatry and search in the EPA should be
exeroisablo only with ressonable cause or (for entry and search) whenever
a warrant has been issued. The powers and safeguards proposed in the
(formar) Police and Criminal Evidence DBil} would, oncs again, ssem to be
satisfactory substitutes for those at present in the EPA. Here, too, the
powers should be exercisable by the Army only in situations where expresys
delegation has been mads by the RUC, and even then the police Should be
present, 1f possidle, when the powers are being exercised,

Part III of the EPA (secticnes 21 to 26)

" 47, This Part deals with offences against public asecurity and public
ordar., The Commititee bolieves that, with the excoptions of 8.23 (training
in use of firearms etc.) and 8.24 (failure to disperse when required to
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do 80), all of the sectious in this Part are dicpenseble. Thsy are
peorly drafted and rarely involied; they tharoforc iteud Lo bring the

low into disrepute. In particular, ihe agncepl of a "proscribed!
organisation is not one which lends itself to satisfactory legislation:
the law can be easily evoded and can even serve to attract recruits to
the organisations concerned.

48. We realise that a recommendation that organisations such as the

IRA and the UVF should cease to be outlawed is bound to be a contro-
versial one. In suggesting it we witgh to streas that we in no way support
the violence which such groups openly proeote. There iz obviocusly soue
paychological satisfaction to be gained from proscribing certain groups
and it is a w=2y for society to shov its abhorrence for their modes of
operation. But such factors or= outweighed by the consideration that
what ought to be illegal eserd Sush groups is not their beliefs or
objectives a5 such, but ralher the means tiey use to implemunt those
belisfr ond cbjectives. The fact io that existing criminal lawe are
perfectiy adequate to deal with the sorta of means nided: the lawse on
publie :vder, incitewent of hatiod, broadcasting, conspiracy, und aiding
and abciting could all be cited 4a thig coitext. These should Le
sufficiunt outlets for the opyrobriug of 8iclety and they have the added
advantags of not making the groups in question conscious of being in

any way “spzclalft,

Part IV of tha BPA (sections 27 ko 36)

b9, Seri-us thought must be given ta altering the siechaniswm for
"renewing'! the EPA, at present crundied in 8.33(3). Lord Jellicoe
recommendad that the PTA be enc:lad for 5 years at a time, with annual
renewnls., ¥Wae believe that for the Eii a system of annwal re-epactment
ought to be introduced. Any leginintina which confara auch exceptional
powers ~ like the Pinance Actn - mmuatl be rsviewed in as mucsh detail as
possible every ye:r. It must not remein on the atatute book a woment
longer than is abzolutely necessery. Full annual re-enactment would
allow for the Act to bhe significantly amended every year, rather than
Just renewed in whole or in part; it would elso cnable Parlismsnt to
have & wide-ranging debate on Northern Ireland, which at the mement
happens all too rarely (and usually late at night when few MPs are in
the Chanmbar),

Sunmary and Conclusion
-—--Hﬂ_—m—‘__m

5C. The thrust of thia submission by the Committee ou the Administration
of Justice has bean that the emergency powers for Morthers Ireland
should be replavced to us large an extent an possidle by the ordinary
lawe. Northern Ireland should not be made - @pocial oase as regards the
crimical law. We look forward to the day waen it will be possible to
have a complete return to jury trial in No'thern Ireland, but in the
meantinme we recognime that in some exceptional cases this would not be
feuyible, In those cases extru safeguards should be created to ensure
that the defendanis are guaranteed as fair a trial as they would have
under the ordinary criminal procaens system. Iy and large it should be
enough that special procedures exist for tie actual trial process;
interference with other stages in the criminal process system should be
kept to an absolute minimum,

5. Qur approach is in line with the Governmeat's view that the legal
system in Northern Ireland ahould be normslised a8 much as possible,

80 that attention may be given to solving the province's politizal, social
and economic¢ problems. There is no escuping the primacy cof thoso iseven,
At the moment the British Government appears to be supporting a

paradox: it wishes Northern Ireland to be usen as a normal part of the
United Kingdom, with the terrorists being branded as ordinary criminale,
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and yet it creates & pancply of spoecisld Jaws which help to de-stabllise
the province and give a gomsvhat ¢iffrvent status to the wen of violaace,

52. There is an urgent need to reatore truat within our society aa

& vhole., The continued deploywent of the Army, not under the control
of the police service, exacerbates the distrust. The policy of
transferring primary responoibility for security to a police service
should therofore be pursued - with attention given to reforming the
accountabllity of this eervise - and greater note ought to be taken

of the varlety of the general public's percepliona of the law and
order system - such as their views on police complaint procedures and
on liaisor hatween the police and local communities. At the moment,
rightly or wrongly, the system is simply not trusted by lurge sections
of the community. 'ihe law end order system oupght not te be treated as
something which is completely independent of other public services.
Thoaa who are involved in its administration (the police, the Director
of Public Prosecutions, the Army, etc.) must be tolally accountable
for their activitiea. Authoritarianiem should be avoidad &t all costs,

Submitted by the Committee on the Adrinistratioan of Juatice,
¢/o 224 Lisburn Road,
Belfaat,
BT9 6GE.

3rd August, 1983.



