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What is the
Committee on the Administration of Justice?

The Committee on the Administration of Justice (CAJ) was established in
1981 and is an independent non-governmental organisation affiliated to
the International Federation of Human Rights (FIDH). CAJ monitors
the human rights situation in Northern Ireland and works to ensure the
highest standards in the administration of justice. We take no position
on the constitutional status of Northern Ireland, seeking instead to ensure
that whoever has responsibility for this jurisdiction respects and protects
the rights of all. We are opposed to the use of violence for political ends.

CA]J has made regular submissions to the human rights organs of the
United Nations and to other international human rights mechanisms.
These have included the Commission on Human Rights, the Sub-
Commission on the Promotion and Protection of Human Rights, the
Human Rights Committee, the Committee Against Torture, the Special
Rapporteurs on Torture, Independence of Judges and Lawyers, Extra
judicial, Summary and Arbitrary Executions, and Freedom of Opinion
and Expression, the European Commission and Court of Human Rights
and the European Committee on the Prevention of Torture.

CA] works closely with international non-governmental
organisations, including Amnesty International, Human Rights First,
Human Rights Watch and the International Commission of Jurists.
Our activities include: publication of human rights information;
conducting research, holding conferences; lobbying; individual casework
and legal advice. Our areas of expertise include policing, emergency
laws, criminal justice, equality, and the protection of rights.

Our membership is drawn from across all the communities in Northern
Ireland, and beyond, and is made up of lawyers, academics, community
activists, trade unionists, students, and other interested individuals.

In 1998, CA] was awarded the Council of Europe Human Rights Prize
in recognition of our work to promote human rights in Northern Ireland.
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Foreword

in dedication to Professor Stephen Livingstone

The Committee on the Administration of Justice (CAJ)isanindependent
Cross community organisation working for ajust and peaceful society in
Northern Ireland where the human rights of all are protected. Since our
formation in 1981, CAJ has campaigned for a Bill of Rights and,
particularly in the last decade, we have invited a range of speakers to
Northern Ireland to contribute their international perspectives to this local
debate about how best to protect civil, political, economic, social and
cultural rights.

This Anthology brings together a series of speeches given over the years
at various events, conferences and seminars organised by the Committee
on the Administration of Justice (CAJ).

The Anthology is compiled in memory of Professor Stephen Livingstone,
who served on CAJ'’s executive committee for over 15 years, but who
died tragically young in 2004,

The work for a Bill of Rights was particularly close to Stephen’s heart,
as was the need to make links between international and domestic
human rights work.

The contribution that Stephen made to human rights in Northern
Ireland, and indeed on the wider world scene, was beautifully
summed up in a letter to the Livingstone and McCartney families
from Professor Kader Asmal. Writing as the then Minister of
Education in South Africa, Kader Asmal, recorded —

“I remember Stephen from the time when he became a human rights
activist. Great seriousness of mind combined with extraordinary
courage and clear intellect made his contribution irresistible. His
greatest virtue was to ensure that people recognise the way in which
the development and pursuit of human rights rely on ensuring that
the ordinary person, whether protestant or catholic, would be able to
reach out for legal clarities.”



“His subsequent progress as an academic and his appointment to
public office reflected the way in which he worked with an abiding
belief in a non-sectarian approach.”

“He was a pilot in other words, and helped us navigate in the very
treacherous waters of Northern Ireland. I am very saddened by his
death and hope that others will pick up the banner that he has handed
to us of a lively, committed, passionate human rights approach to public
life. I shall remember him.”

All CAJ activists from the 80s, 90s and 2000s will also continue to
remember Stephen with affection and deep respect.

We hope that the following Anthology will both be a fitting memorial
for a great and good man, and signal a willingness in this, CAJ’s 25th
anniversary year, to take up the human rights banner that Stephen
bequeathed us.



Justice Beverly McLachlin

Justice Beverly McLachlin was
called to the Bar of Alberta in 1969,
to the Bar of British Columbia in
1971, and practised with different
law firms from 1969 — 1975. Initially
she worked as an academic - as a
lecturer, associate professor and
professor with tenure at the
University of British Columbia 1974
- 1978.

Thereafter, Beverly McLachlin was
appointed to the County Court of
Vancouver 1981, to the Supreme
Court of British Columbia 1981, and
to the Court of Appeal in 1985. She
was appointed Chief Justice of the
Supreme Court of British Columbia
in 1988 and was appointed to the
Supreme Court of Canada in 1989,
of which she has been Chief Justice
since January 2000. Justice
McLachlin  has numerous
publications to her name.



“The Canadian Experience of a
Bill of Rights”

Chief Justice Beverly McLachlin,
Supreme Court of Canada'

A central problem facing many democracies at this point in time is
how we deal with human rights. Generally western democracies
feel that there must be some recognition of individual and minority
rights within a majoritarian democracy as it has developed on the
British model. The question is how we go about doing this.

In Canada, we have tried a variety of ways. We started with the
British model - being, as we were, a colony of Britain. There was no
written constitution — other than that dealing with the separation of
powers necessary for a federation - hence, no constitutional bill of
rights. Nor did we, until the middle part of this century, have much
in the way of written legislation guaranteeing rights. While there
had been a number of cases in the 1930s in which the courts in Canada
had affirmed an implicit freedom of expression and certain implicit
democratic rights, much in the way the Australian High Court has
done recently in Australia with respect to freedom of speech and
certain aboriginal rights, human rights were not formally recognised.

Then, in the 1960s and 1970s, we witnessed a growing interest in
human rights statutes. Each of the provinces and the federal
government introduced human rights statutes, which dealt with
issues such as employment equity and discrimination. They shocked
a lot of people at the beginning. Many employers asked “why do I
have to provide a toilet for females? I'm quite content to run my
business with men only” or “what kind of country is this where I am
not allowed the freedom to have as many or as few toilets as  want?”.
As you can see —a very high level of debate generally! But in reality

'This text reflects the oral remarks made by Justice McLachlin at a specialist CAJ
organised seminar held in January 1995.



The Canadian Experience of a Bill of Rights

the change was big and I do not mean to
trivialise it. Many people felt that these new
laws represented an unjustifiable invasion
of their liberties.

“It seemed to people
that the best way for us
to live together was to
have some sort of an
understanding of the
rights of minorities and
individuals in the
context of this multi-
cultural society.”

However, over the years, I think a consensus
developed that human rights protections
were, by and large, a good thing. Canada
isa country which was based originally on
two colonies — one French and one English
~with asubsequent overlay of immigration
from all parts of the world: we are consequently amulticultural society
witha great deal of religious, racial and cultural diversity. It seemed to
people that the best way for us to live together was to have some sort of
an understanding of the rights of minorities and individuals in the context
of this multi-cultural society.

For a while we continued on the basis of human rights statutes
supplemented by a federal Bill of Rights which purported to have
some kind of quasi-constitutional status, to which the courts took a
very conservative approach.

In the 1970s, the Prime Minister of the day - Pierre Elliott Trudeau —
decided to crown his last term in office by “bringing back the
constitution to Canada” and taking the amending process away from
the Westminster parliament, together with a constitutional Bill of Rights
binding provincial and federal governments. He embarked on a process
of discussion and debate aimed at achieving as much consensus as possible
between the provinces and the federal government. He was largely
successful, although in the end Quebec did not sign the document (this
isone of the outstanding grievances lying behind some of the present
difficulties that we are facing).

After much discussion, debate, and hearings, a Charter of Rights was
agreed to. I should say something about the process, since in
retrospect it was very important in securing public acceptance of the
document. We heard so much about it; there was so much debate; so
many different interest groups which were funded to participate and
present their viewpoints (aboriginal groups, women'’s groups, poverty
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Chief Justice Beverly McLachlin

groups and so on) that in the end, practically everyone knew about the
Charter and a lot of people felt that they had had ahand in developing
it. It was their document. It was not something imposed on them from
the outside.

So, whatis in the Charter? Basic protections for rights such as freedom
of speech, freedom of religion, democratic freedoms, an equality and
non-discrimination provision, a general liberty provision, and a
number of provisions aimed at the criminal justice system. It is a
unique document in that it did not follow the American model but
rather posed rights and enumerated them in the language we are
used to — some of which is nearer to the European charters of rights
than to the American - and then made those rights subject to several
conditions. These conditions — which ensured the primacy of
majoritarian government — were necessary to secure approval;
otherwise the Charter would never have been adopted.

There was a great fear, and rightly so, that the powers of the
legislatures and parliament would be reduced too much; that the
judges would be given too much power; and it was felt that parliament
and the legislatures must retain the right to override the courts in the
case of a real dispute over the ambit of rights. So we have a number
of compromises to ensure that the power of parliament continues.

The firstis in Section 1, which says that every individual is guaranteed
the rights enumerated, except insofar as there are reasonable limits,
which can be demonstrably justified in a free and democratic society.
In effect you have your right, but it can be limited or overridden if a
government law impinging on it is found to be reasonably justified
in a “free and democratic society”. This means that the rights are not
absolute in an American sense, even on paper. They are subject to
certain limits, which are seen to be for the good of everyone.

In addition there is the “override” provision. Section 33 says thatif a
government wants to pass a law which violates Charter provisions
(and even fails the test of Section 1 because the law cannot
demonstrate its reasonableness), it can do so if it is passed by a certain
majority. It can then remain on the books for up to five years when it
should be reviewed. This “override” provision applies to all the rights
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except democratic rights (voting rights and so on). It hasnot been used
very much, and the only significant time it was used was by Quebec
when they had a language law which was found to be unconstitutional
in that it limited freedom of expression in an unjustifiable way. The
legislative assembly in Quebec used the “override” provision but, at the
end of five years, chose not to renew the law, in favour of a law in
conformity with the Charter. Our former minister, Mr Mulroney, was
very upset about the “override”: he thought that it should not be there.
It certainly detracts from the logical symmetry of the document but it
was something that had to be conceded at the last minute to get the
parliamentarians to agree to the Charter. The provision has not been
abused, soit has not posed a great problem.

The Charter has changed the legal landscape in Canada and I can
briefly list those changes in a minute. This came as a surprise to
many people, even its supporters. The general expectation was that
this document would be something of a dead letter and would be
interpreted conservatively by the courts to reflect the status quo. Indeed
some of the opponents of the Charter had suggested that the Charter
would limit such rights as we already had. We all know the history of
the American Bill of Rights which in the first century of its use was used
to uphold slavery and all sorts of things which would not be countenanced
today, and we know a Charter is only as good as the interpretation it
receives. The expectation was, because Canadian courts had always been
very conservative on rights’ issues, that the Charter would continue to be
interpreted in a similar way. If that had been the case, the Charter would
not have made much difference.

In fact, however, this has not proved to be the case. I think this is due
partly to the process I referred to earlier - the extensive debate which
had taken place and the fact that so many people had indicated that
they were serious about the document. This meant also that the courts
themselves did a lot of thinking about it. Whatever the reason, the
Supreme Court of Canada in its first decision signalled very clearly
that it was going to view this document in a broad and purposive
way, and the rights should be interpreted generously, giving full
respect to the citizen or the minority group alleging infringement. It
was made clear that this approach should govern all future cases.
This signalled to the lower courts how they should go about their
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jobs and the result, I think, has been that the Charter has been much
more significant than even :ts framers had anticipated. The factors in
making the Charter effective were, to recapitulate, the process leading
up toits passage, the fact that the judiciary took an open and purposive

point of view and, additionally, the fact that
after the adoption of the Charter there was
continued public participation.

The government provided funds to minority
groups to make Charter arguments. Soit
did not become an elitist document; it
became a document used by ordinary
people. Ishould mention in connection with
the judiciary that at the same time that this
was happening, we had an opening up of
the ranks of the judiciary. There was a
perception in society that it was not good
enough to have a judiciary composed
(pejoratively put) of “ageing males”. People
felt that, without going into tokenism, we
needed a bench representative of the society
that we had. That too made the Charter
effective.

“ . the Charter has been
much more significant
than even its framers had
anticipated. The factors
in making the Charter
effective were, t0
recapitulate, the process
leading up to its passage,
the fact that the judiciary
took an open and
purposive point of view
and, additionally, the
fact that after the
adoption of the Charter
there was continued
public participation.l

What are the changes? We have had the Charter now for twelve years,
so I could go on and on, but I will try to run through some of them
briefly. The criminal justice system is obviously a very important area:
we have guaranteesregarding detention, right to silence, right to counsel,
search and seizure, interrogation (and confessions indirectly, so thatasa
matter of practice we have videos used in all criminal case interrogations
in most areas), and trial procedures (with guarantees for a prompt trial).
In this latter respect, we had to speed up the work of certain courts. In
one area of Canada, near Toronto airport, there were very many drug
cases being tried, and people were not being brought to trial for 4 or 5
years. Though most of the accused were out on bail for much of the time
and were not incarcerated, the delay was nevertheless a flagrant violation
of Charter guarantees. The court had tried to find remedies but basically
the government had done little in response. Ultimately our court issued
a very controversial decision where we said that if there were flagrant
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and lengthy delays, it was appropriate for the trial judge toissue a stay
of proceedings. Thisis very draconian: someone is charged with and
quite possibly guilty of a very serious offence, and a stay is entered.
The public was very upset about that but the courts did it as a last resort:
it was the only way (other methods having been tried) of bringing the
system of justice into line with the Charter. In the longer view, I believe
that the decision can be defended. Now one does not have these delays.
If the price was stays on some cases, at least at the end the system of
justice is moving much more in accordance with the Charter than before.

Another area is trial procedures. The Charter has affected the
composition of juries, and the use of stand-aside provisions to pack a
jury one way or the other gave rise to a controversial decision on the
right of cross examination in sexual assault cases. We had whatis called
a “rape shield” law in effect, which imposed a blanket prohibition on
cross-examination by accused persons of anything to do with a victim’s
previous sexual history. Our courts said that that was too draconian
because it demonstrably prevented an accused from raising certain
defences, which the law said were open to him. So, we struck it down
butsuggested that parliamentimprove it. I used this example because
I think it shows how the Charter has worked. The immediate response
to striking down a law like that is criticism of the court from the group
that is affected: in this case women who are rightly concerned to secure
convictions for sexual assault. What then happened was that the matter
wentback to parliament, and within a few months, after rigorous debate,
a new law was passed which hopefully this time (it has not been
challenged yet) will withstand
Charter scrutiny. This is a
pattern which has emerged. If
possible, we try to strike out
only an offending portion of the
law or read itup or read it down
to save the law, but if we cannot
and must strike it out, the matter
goes back to the parliament or
the legislature, and usually one
then has anew debate, and very
quickly another law is in place.

“So, rather than thwarting the will
of parliament, the courts may be
viewed as working in tandem with
it. Obviously they are independent,
but they work together in the sense
that by determining that legislation
is bad, hopefully new legislation,
which passes constitutional muster
and better respects the rights
guaranteed by the Charter, is
passed.”




Chief Justice Beverly McLachlin

So, rather than thwarting the will of parliament, the courts may be viewed
as working in tandem with it. Obviously they are independent, but
they work together in the sense that by determining that legislation is
bad, hopefully new legislation, which passes constitutional muster and
better respects the rights guaranteed by the Charter, is passed.

Quickly on other issues: in sentencing, there is a guarantee against cruel
and unusual punishment. Under that provision, provisions for
indeterminate sentences for dangerous criminals have been upheld. If
wehad a death penalty, it might well be challenged under this provision.
Extradition has arguably been affected since liberty comes into play and
if there is an extradition request to a country which does not meet minimal
concerns, it might well be challenged. Penal law is affected also: we
have held that, notwithstanding a sentence of incarceration passed by a
court, there is a residual liberty interest. There have not been many
prisoner cases, and those which have been brought have nothad a great
deal of success because the courts are prepared to allow fairly wide
discretion to prison authorities in handling difficult situations and so on.
But a minimum of fair procedure - e.g. governing a move to solitary
confinement for example - would be
guaranteed, I would think, under these
provisions. So the criminal justice system has
been affected very greatly by the Charter. I
believe that, in general, police interrogations are
much better conducted.

“... the criminal
justice system has
been affected very
greatly by the
Charter. I believe
that, in general,
police interrogations
are much better
conducted.”

I cannot say that we have eliminated all cases of
police brutality — there have been a number of
notorious examples in the last years —butIdo
believe, in talking with people who are lawyers
in the field, that the interrogation system and
the general way that people are treated is at a higher level than it was
before. Police are obliged to take care before they search, before they
seize, before they detain: they know they have to justify their actions
and they do take care. Itis notas easy and not as casual as it was before.
I did not come prepared with all the statistics, but I read recently an
article in one of our leading newspapers citing statistics saying serious
crime has, if anything, diminished somewhatin the last few years. People
still are securing convictions. There are, it is true, stays because of a
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technical violation of rights, and there are cases where laws, which are
designed to create certain offences, are struck down or limited, but
generally the process is working reasonably well.

Equality and discrimination: we have not had an enormous number of
cases but I can cite some of them for you. Under the equality provision
the right of a non-citizen to practise law was upheld; the mandatory
retirement provisions were upheld (it was argued they violated equality
provisions as well as liberty); limited parental rights to make decisions
on behalf of children have been recognised; we now have some
contentious cases before us concerning child support payments; we have
challenges by common-law couples and gay couples challenging certain
benefit schemes they are not allowed to participate in; successful
challenges for pregnancy benefits; and paternity leave for fathers adopting
achild. Asregards freedom of expression we have dealt with cases on
hate literature, signposting cases and so on. We have adopted a middle
road between the American absolutist position on freedom of expression
and the more continental European approach, which permits significant
limits on freedom of expression, and I think the balance has been
reasonably well received.

Freedom of religion: Sunday shopping laws have been struck down;
parental instruction in education has been addressed. The limit here
is that one’s religious beliefs cannot justify imposing those beliefs on
others against their wishes or in a way that harms others. An
interesting guarantee is Section 7, which guarantees every individual’s
liberty, subject to “principles of fundamental justice”. This is not fully
defined yet, but the majority of the Court has left it open to cover
more than the criminal process. It may cover things like freedom of
movement and parental rights and other basic freedoms which we
take as inherently part of what our society takes as befitting the
individual, and pertinent to how the individual is entitled to live his or
her life.

In the criminal sphere, the liberty section has been used to strike down
absolute liability offences: there has to be a mens rea component. We
have said however that it may be objective, which allows certain
manslaughter and environmental offences. We have also allowed
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automatism as a defence, relying on the same provisions - the argument
running that if you did not have a guilty mind, you should not be
deprived of your liberty.

Democratic liberties, equality of voting powers and so on: the court has
said that we will not insist on one-person, one-vote in an absolute form
but that there should be, subject to other considerations (e.g. the ability
to service a very large riding or whatever), general voter parity. In
summary, [ think there have been great changes due to the Charter and
that our society, in my own view at least, is probably a better society for
that.”

There are critics of the Charter; there are people who say that the
judges have too much power and laws should not be struck down.
Butone must take the long view of this: when one looks at where laws
have been struck down, one usually finds
that there is legislative action to replace
them with something better in fairly short
order. I think that, on the whole, the
balance has been struck in a reasonable
way. Indeed the argument can be made

“the argument can be
made that the functioning
of democracy has been
enhanced by a
constitutional bill of

that the functioning of democracy has been
enhanced by a constitutional bill of rights
because it has given a voice to individuals
and minorities, which, if they are not given
a voice, can threaten the functioning of

rights because it has given
a voice to individuals and
minorities, which, if they
are not given a voice, can
threaten the functioning

democracy. Grievances can start to build
up to a point where people start to lose
confidence in the system and then we can
expect forms of reaction, which we would rather not have. Itis much
better to allow a minority group or a disgruntled individual to go to
court to argue his/her case in court and have them win or lose it, than to
have them resort to violence or try to take other anti-social measures.

of democracy.”

The Charter has really empowered people who before felt a sense of
victimisation and a lack of empowerment. The Charter, with the previous
legislation, has really created a different climate in Canada. People take
their human rights very seriously and hold them very dearly.
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To give you an example: talking to a cab
driver in Quebec city last weekend, the
issue of the emergency measures
introduced in Canada in the early 1970s
came up. An organisation called the FLQ
in Quebec was using violent means to
advance their political agenda and they
had bombed some buildings and taken
some hostages (one of whom was killed).
It was an alarming situation for a country
that had never seen anything like this
before. The premier of the province of
Quebec asked the federal government to
impose the War Measures Act to dispense
with the usual civil liberties. The Act was imposed and police arrested
many people who had nothing to do with FLQ but had gone to the
same cafes, or were friends of friends, or young radicals. They were,
however, released quickly and the state of emergency ended, so that one
might not think of it as having great significance twenty yearslater. But
the taxi driver was really angry and upset about it and complaining that
“that was a terrible thing that Trudeau did when he arrested those 200
people: that was in violation of our fundamental liberties.” People have
long memories. Perhaps this story epitomises the value system and culture
that has grown up in our country. Notwithstanding the anti-crime
sentiment, and the right-wing view that the “police have to get tougher,”
there is an acceptance that the individual and the minority have certain
constitutional expectations of society, and that the people who govern
cannot overstep them.

“The Charter has really
empowered people who
before felt a sense of
victimisation and a lack of
empowerment. The
Charter, with the previous
legislation, has really
created a different climate
in Canada. People take
their human rights very
seriously and hold them
very dearly.”

Ihave gone on long enough. Let me just conclude by going back to the
question I started with - the question of how you go about dealing with
rights. There are a couple of models: you can constitutionalise them or
you can choose not to. If you constitutionalise them, you have the sort of
thing I have been describing in Canada. If you take the other route, two
things can occur: you might have absolutist majoritarianism, which
would mean the elected government could do as it chooses. Or you may
have what has happened in Australia recently, and what was happening
to some extent in Canada before the Bill of Rights, that is judicial
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recognition of whatare called implicit rights. I suspect that, in this day
and age, when human rights are so accepted by so many countries on
such abasic level, absolute majoritarianism is probably untenable. So
the real choice for people may be between a system where you set your
rights constitutionally or one where you allow the courts to develop them
on an ad-hoc common-law basis, as is being done in Australia. Thatis
perhaps where the debate should focus.

My personal view is that it might be better to proceed by expressly
entrenching these rights in the constitution. You then have a more
general acceptance in society that these are the rights which govern;
you have a better basis for developing a coherent jurisprudence; and,
given that the judges are going to be legislating on these areas of
conflict anyway, you cannot avoid some exercise of judicial power in
determining the values of the nation and in resolving areas of conflict
when the rights of the individual and the minority come into conflict
with the majority. The Chief Justice of Australia once said to me,
having weathered great criticism over their freedom of speech
decision, that he wished they had a written Bill of Rights. Then the
courts would have a document to refer to, and it would make the
task of judging easier, and make the decisions more acceptable to
extreme right wing elements, which find decisions upholding individual’s
rights against majoritarian interests unacceptable. Such groups might
often find the decisions more acceptable if they were based on some
document recognised by society asa whole.

Thank you very much.

11



John Shattuck

John Shattuck was swom in as Assistant
Secretary of State of the US government’s
Bureau of Democracy, Human Rj ghts and
Labour in June 1993, Immediately
preceding this appointment, he was Vice-
President of Harvard University where he
taught human rights and civil liberties law.

A long time human rights advocate, Mr
Shattuck was the Executive Director of
the American Civil Liberties Union
(ACLU) Washington Office from 1976-
1984, having previously (1971-1976)
served as ACLU National Counsel,
litigating in the areas of privacy,
government secrecy and political
surveillance. In a voluntary capacity, he
was vice-chair of the US section of
Amnesty International and was in the
executive of the Leadership Conference on
Human Rights.
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“Human Rights, the
Northern Ireland conflict and
the peace process”

John Shattuck, US Assistant Secretary of
State for Democracy, Human Rights And
Labour, Clinton Administration?®

I come today to Northern Ireland as President Clinton’s Assistant
Secretary of State for Human Rights. Having in the last two years
travelled all over the world on human rights missions, I just want to
make a couple of observations about the world that we are all living in
today and to put this conference in some context. This is a time of
enormous tragedy and hope for human rights all over the world - six
years after the fall of the Berlin Wall and the end of the Cold War, and
five years before the end of the bloodiest century in history. We know of
the tragedies of this time all too well - I certainly personally know them
very well having been engaged with them and travelled to them
repeatedly. The great forces of conflict that have been unleashed in places
like Bosnia and Rwanda seem in many ways very far from here —-butin
the world we live today, everything is very close. There are many other
places where human rights have been destroyed and where even the
horrors of genocide, which we thought had been banished forever, given
the world's revulsion at the Holocaust, have reappeared like ghosts.

But there is also enormous hope to be found in the powerful,
worldwide, popular, grassroots movement — of which all of you are
a very central part - for human rights and democracy. This movement
has in many respects fundamentally changed the face of the globe
over the last six or seven years. Not only through the liberation, of course,
of all of Eastern Europe and the countries of the former Soviet Union,
but also even more powerfully and recently in the transformation of South
Africa. This country has been transformed into a multi-racial society

*This speech was given as a keynote address to a human rights conference organised
by CAJ in March 1995.
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and a multi-racial democracy, headed by a powerful and perhaps the
most distinguished figure in office today, also a former political prisoner,
President Nelson Mandela.

We also have the brave example of millions of Cambodians, in an often
forgotten part of the world, who defied Khmer Rouge terrorism to go to
the polls to vote for the first time in their country’s history not so very
long ago. We have the return of democracy and human rights in perhaps
halting ways (but nonetheless there) to places such as Haiti and El
Salvador, which not very many years ago were deeply deeply riven by
crisis and human rights abuses. In the case of Haiti, such was the situation
until just a few months ago.

We can see many triumphs for human rights around the world. Let me
tell you just one brief personal story in a way that shows the dramatic
changes that have occurred. I was earlier this week in Geneva at the
United Nations Human Rights Commission, where I met my counterpart
Sergei Kovalyov, Director of the Russian Ministry of Foreign Affairs Office
of Human Rights. Not so many years ago, he was a Soviet political
prisoner and when I met him two years ago, he and I had a flicker of
recognition that somehow we had encountered each other at some earlier
stage of ourlives. It turned out thatI had been the Vice-Chair of Amnesty
International working on his case when he was a former Soviet political
prisoner in Siberia for eight years. He has now moved from being a
prisoner of conscience to a Russian Minister of Conscience, and he was
now one of the principal critics of his government’s human rights abuses
in Chechnya.

Today, here in Belfast, there is another odyssey
of hope, another struggle for human rights
taking place before the world — and all the
world is watching.

“Today, here in
Belfast, there is
another odyssey of
hope, another

struggle for You in this room are propelling it forward.
hur(mn rights Northern Ireland in the last seven months has
taking place before become one of the places where visions of
the world ~ m?d peace and justice are coming to life. These
all the.wor:lld ® visions were perhaps once held only by
watching. grieving relatives and families — including
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many of you here ~ but are now vindicating the hopes and dreams of
people of Northern Ireland of various backgrounds, eager for a better
life for their children and a new start for their country.

Of course these events are not happening by magic. The demanding
and often tedious work of democracy and the challenges of economic
development still lie ahead. But there is another task — an urgent task -
one that involves building political and legal structures of justice, civil
liberties and reconciliation. This task is the responsibility of government,
together with everyonein a society working to overcome decades of violent
struggle.

Movement towards the future begins with a responsibility of governments
and people for reckoning with the legacy of the past. The human cost of
long conflict is felt not only in lives lost, but also in pervasive damage to
society. The tragic history of violent conflict must be confronted and
then transcended on the way to reconciliation.

“The tragic history of
What do I mean by reconciliation? Imean | yjplent conflict nust be
the responsibility of governments to help end confronted and then
discrimination, protect civil liberties and | trapscended on the way
promote equal opportunity. I mean the to reconciliation.
responsibility of paramilitary groups to
decommission their arms and obey the rule What do I mean by
of law. I mean the responsibility of groupsin | reconciliation? I mean
society to set aside differences for the larger the responsibility of
project of building a better future, in which governments to help
different traditions and communities in end discrimination,
conflict come to live together, and see each protect civil liberties
other as partners in a common project of and promote equal
strengthening a shared society. This is the opportunity.”
great enterprise in which all of you are
engaged.

This is not an erasure of memory or of truth — but on the contrary, a
construction of a shared public space in which people are not identified
by their differing identities, but one where they associate with each other
through new cross-cutting networks of commerce and culture, mediated
by an overarching commitment to a peaceful society grounded injustice,
civil liberties and the rule of law.
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Two absolutely essential and related ingredients of justice and
reconciliation are firstly, a climate of security and secondly, and perhaps
even more importantly, the protection of civil liberties and human rights.
Unless people feel fundamentally secure in their persons and homes,
there can be no rebuilding of society riven by conflict. Basic physical
safety mustbe assured to all, irrespective of political beliefs or affiliations.
The other major element of reconciliation is
respect for civil liberties and human rights.
Human rights must begin at home. The
timeless expressions of the Universal
Declaration of Human Rights must be
translated into the daily prose of governance.

“The other major
element of
reconciliation is
respect for civil
liberties and human
rights. Human rights
must begin at home.
The timeless
expressions of the
Universal Declaration
of Human Rights
must be translated
into the daily prose of
governance.”

The challenge of putting respect for human
rights into the responsibility of government
is perhaps the greatest and most urgent
challenge of the peace process that is
underway. History has shown that real
reform, real democracy, real reconciliation,
real justice, real human rights, cannot be
guaranteed by any specific set of political
mechanisms, unless those mechanisms are
complemented by a structure of tolerance,
which in turn, and above all, must be protected and promoted by
government. Civilsociety, the arena lying between government and the
individual, in which citizens meet each other as people, is the seedbed of
democracy and freedom.

A friend and former colleague of mine in Harvard, Robert Putnam,
published a book last year called “Making Democracy Work”. Init, he
traces political development in Italy from the late Middle Ages to the
present day. He found that the one critical variable that held true over
all the centuries for those areas of Italy that have successfully engaged in
political reform and the cultivation of freedom was civic culture — groups
of people coming together to solve social problems and ultimately, today,
groups of people protected by civil liberties. Indeed, the emphasis among
social scientists and political writers in recent years on civil society did
not spring from abstract reflection, but from real life experiences, like
those of dissidents behind the so-called Iron Curtain, people such as Vaclav
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Havel and Adam Michnik. They saw that civil society was an organising
principle that not only gave form to dissent, but also enabled them to
carve out their own freedom, even under totalitarianism.

The dissidents struggling against Soviet-style dictatorship faced awesome
challenges. The starkness of their struggle etched all the more vividly
what the French writer Alexis de Tocqueville said in the United States
more than a century and a half ago: no amount of government reform
can ever assure long term democracy in the absence of cross-cutting
networks of local groups which can flourish without fear of reprisal. That
is the essence of civil liberties, and that is the essential task of government.

The American Catholic theologian, John Courtney Murray,
characterised the clauses of the US Constitution that guarantee the
religious freedom of all, while disallowing the primacy of any one
creed, as the “great article of peace”. The United States itself is a highly
imperfect society — it has known many injustices and continues to grapple
with its many human rights shortcomings. But we in the US have in
place alegal system and a political culture that enables us to confront,
debate and work to correct injustices and inequalities, and deeply felt
divisions over questions of morality and law. Our commitment to the
procedures of democracy is rooted to the civil culture and civil liberties
that we constantly work to deepen and strengthen.

The task of civil liberties, of creating public space where all can come
together on an equal basis, can only proceed in a climate in which
individuals feel secure and in which their individual human rights
are protected. How then, to get to there from here?

I would like to outline several basic steps that might begin the process
of building a framework of justice and reconciliation - steps that you
are already taking, but steps which I would like to review. The first
three are directed towards further neutralizing the culture of violence
that has plagued Northern Ireland for decades. A climate of tolerance
and fairness cannot exist in a society divided along political and social
lines.

[ think the framework for this process involves three basic elements. First
the rule of law and civil liberties, protected by government, is the role of
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government and it should enjoy the
confidence and commitment of all the
various groups in the community. The rule
of justice should be incorporated as an
essential element in the peace process.
Unlike many societies, you already have
Systems of criminal justice on which to
build - the law, the police and the cou, 3.
The foundations of these systems, shared
with comparable institutions of the US, the
Irish Republic and other democratic
societies, have proven their worth.
However, as part of the peace process, it is
the responsibility of government to
strengthen the commitment of these
systems to civil liberties,

“I'think the framework
for this process involves
three basic elements.
First the rule of law and
civil liberties, protected
by government, is the
role of government and
it should enjoy the
confidence and
commitment of all the
various groups in the
community. The ryle of
Justice should be
incorporated as an
essential element in the
peace process.”

strive on both sides of the Atlantic to make our justice systems into genuine
guardians of civil liberties and democracy.

judiciary must not only check abuses of power ~it must also give citizens
the opportunity to pursue their grievances and work out their differences,
onissues greatand small, in a shared civic arena. Basic civil liberties,
such as the right to trial by jury, the right to silence and against forced
self-incrimination, and the right to due process of law areall essential
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The second element of this framework is that the rule of paramilitary
groups must be supplanted by the rule of law. Paramilitary groups derive
their power from secrecy and dedication to their particular goals. Civil
society, by contrast, is strengthened precisely by openness and by the
yielding of defensive identities for the common good. While gunssilence
dialogue and fracture society, the builders of civil society actively work
to promote a shared feeling of security and active ongoing dialogue
among all the sectors of society.

The history of violence leaves a legacy of suspicion and fear. It is the
responsibility of governments to promote a climate of tolerance and civil
liberties that can overcome that climate of fear. Anyone and everyone
desiring a peaceful future for Northern Ireland must support the
dissolution of terrorist organisations, the decommissioning of arms, the
demobilisations of troops and the elimination of such deadly security
measures as the use of plastic bullets for civilian crowd control.

The third element of reconciliation is the creation of a broad opportunity
for employment and economic growth, and the end of discrimination.
History has repeatedly shown that economic opportunity has benefits
far beyond material well-being. It creates the breathing room necessary
for civil liberties, it empowers people throughout society, and it gives

everyone a stake in .
continued, peaceful, social “History has repeatedly shown that
evolution. economic opportunity has benefits far
beyond material well-being. It creates the
For the values of civil breathing room necessary for civil
liberties to take root they liberties, it empowers people throughout
must also extend to the society, and it gives everyone a stake in
workplace - non- continued, peaceful, social evolution.”

discrimination and equal
access are not only important for a durable reconciliation; they also make
good economicsense. Northern Ireland is fortunate in having a highly
skilled population offering tremendous talent and potential. In this
respect, asin many others, you are well ahead of the game already.

Over the last quarter century, you have suffered from high levels of

unemployment, disproportionately affecting Catholics, while the
disappearance of large-scale industrial sectors has combined with the
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poor security environment to stifle economic growth. Many young people
have emigrated precisely because of the absence of hope that has for so
long pervaded the community.

Today thereis great hope, and out of this hopeitis clear that the economic
future of every man, woman and child in Northern Ireland is intimately
bound up with the peace process. Material prosperity stands or falls
with the chances for peace. Itis for these reasons that President Clinton
has put one of our most distinguished public servants, former Senator
George Mitchell, in charge of our efforts on behalf of economic
development for Northern Ireland, and why we will be hosting a
Northern Ireland investment conference this spring in Washington. This
conference must address issues of justice and equity as partofa strategy
for economic rebuilding of Northern Ireland.

The ceasefires have not only stilled the violence. They have also
ushered in new opportunities for growth, which in turn will fortify
the peace. Throughout all of these efforts the United States is seeking
to play a strong supportive role — supporting the Joint Declaration of
1993, the Framework Agreement, the efforts to build on the ceasefires,
and strengthen the justice system and support all those who want to
lay down arms and walk the paths of peace.

The United States does not intend to take sides, but will do everything it
can to support peace and work with the governments of Ireland and the
United Kingdom to build on the courageous steps that have been taken
in recent months. Beyond the institutions of justice, and the private sector
and the government, there is another group of institutions that has a
very crucial role to play ~-indeed, I would say, the critical role to play in
the process of civil liberties development.... and thatis you.

You of course will know this role, because you are already playing it.
The non-governmental organisations represented here in this room,
and your counterparts elsewhere, are in many ways the key
institutions of peace in Northern Ireland, and the key institutions of
justice. Itis you who synthesize politics and culture; itis you who cultivate
ties of trust and solidarity; it is you who create networks of cooperation
across group lines; and, above all, it is you who pressure governments to
deal with the injustices that have occurred.
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Non-governmental organisations (NGOs) provide a forum for people to
discuss and organise around issues, thrash out their differences, create
alliances and coalitions, and press governments for justice. Inshort, your
role in cultivating civil society is very, very important. Northern Ireland’s
NGOs, including all the ones represented in this room, have played stirring
roles in the struggle for human rights. Very brave people, whose work
and commitment and great courage and vision, over many years, should
be at the heart of this conference, and should be what this conference is
dedicated to, as you press governments to meet their responsibility to
protect civil liberties.

Respect for human rights is not, and must not, be used as a camouflage
for a partisan political agenda of any kind. Itis, rather, a vessel of justice
and reconciliation. Guaranteed human rights do not simply balance
communities off against each other
- they make it possible for
communities to develop a broadly-
shared allegiance to justice that
enables them to work out their
inevitable differences.

“Respect for human rights is
not, and must not, be used as, a
camottflage for a partisan
political agenda of any kind. It
is, rather, a vessel of justice and
reconciliation. Guaranteed
human rights do not simply
balance communities off
against each other - they make
it possible for communities to
develop a broadly-shared
allegiance to justice that
enables them to work out their
inevitable differences.”

In civil society, democratic politics
is not a zero-sum game in which
somebody’s gain automatically
means someone else’s loss. Itistrue
that human rights find their
realisation in the highly imperfect
arena of politics—and politics will
be with us until the end of time, as
will the competing claims of various
interests. But that does not free
governments from their responsibility to support respect for humanrights
in the processes of law; they cannot shirk this responsibility by invoking
claims of national security, or social stability, or economic development,
or religious difference.

Human rights protections have emerged in the course of a long and
painful struggle, in the United States and elsewhere, in a sweeping
historical drama displaying great cruelty and injustice alongside great
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universal norms of justice. Itis hard, painful work but it ig work well
worth doing. You are showing the way, and it is the heart of your struggle
and that of millions of others around the world in this period where there
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Albert (Albie) Louis Sachs was born
of immigrant Lithuanian-Jewish
parents in Johannesburg in 1935. As
a civil rights lawyer, activist and
political dissident, he was detained
twice without trial and, in 1966, went
into exile. As a leading member of the
African National Congress, he was
targeted as a “race traitor” by the
apartheid security forces who, in 1988,
planted a car bomb in Maputo,
Mozambique in an attempt to
assassinate him.

Albie survived, but he lost part of his
right arm, and the sight in one eye.
Undeterred, he went on to take an
active role in the negotiations for a
new constitution and in ensuring that
the new South Africa would cultivate
a culture of respect for human rights.
He was appointed to South Africa’s
first Constitutional Court by the then
President Nelson Mandela, and he
continues to serve as a Justice on that
Court.
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#Transition in a divided society —
The role of the South African
judiciary”

Justice Albie Sachs, South African
Constitutional Court’

In February 1995, in aroom jam-packed with dignitaries and not much
larger than this, eleven people sat in their gowns on a slightly raised
platform and listened to Nelson Mandela say “The last time I stood up in
court was to find out if I was going tobe hanged, today I rise to inaugurate
South Africa’s first Constitutional Court”.

It hardly gets more dramatic than that, and individually we were sworn
in afterwards. I am going to tell you a little bit about the court, its
composition, its role, its function, the kind of work we do etc. The day
might not be too far off when, in this part of the world, you have a court
exercising similar functions. It mightbe interesting then for you to know
what our experience was of a court functioning in a deeply divided society,
one with a long history of intense conflict, of people living in separate
areas of the same country having a sense of different histories, different
destinies, and yetlocked together by geography, bound by history and
interrelated through conflict - all trying hard to make a country out of
their country.

The inauguration of the Constitutional Court of South Africa was a
euphoric day as you can imagine, and we felt especially graced to have
Nelson Mandela launching us and giving the imprimatur of the president
to the new institution. To show our gratitude, eight months later we
struck down two proclamations of President Mandela!

The first of these presidential proclamations related to local government
elections. Closed democraticlocal government elections in South Africa

3This address was given at a lecture hosted by CAJ in April 1998.
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were very important, in some ways even more important than the national
elections, because at the level of local government you had the problems
of housing, health, crime, personal safety etc. These are often the areas
where the divisions of society are often most strongly felt and where
flashpoints are the greatest. Now for the first time, black, white, Zulu
speaking, English-speaking and Afrikaner-speaking were all voting as
citizens in the areas and localities where they lived. We struck down the
proclamation authorising the structures for the supervision of the elections
in the Western sector (a hotly contested area) on the basis that they did
not comply with certain provisions of the Constitution.

In very simple terms, parliament entrusted the President with the power
of issuing proclamations to alter legislation dealing with the organisation
of local government elections. The Court held that Parliament could not
entrust that power to the President, Parliament itself had to pass the law.
A proper law had tobe adopted according to certain procedures, with
readings in the house, a chance for the public to be involved and so on.
Even though it was Parliamentitself authorising the President, that was
unacceptable. If Parliament had laid down all the details and principles
of the law and simply gave the President the power to adopt regulations
that would have been acceptable. But to allow the President to deal with
such important questions of policy was not acceptable, and we struck
the proclamation down in various critical judgements.

What was the reaction of the President? We were all very anxious to see
how he would respond. Heissued a statement immediately saying that
when he had passed the proclamation he acted on legal advice but he
accepted now that the legal advice was wrong, and thus fully accepted
the decision of the Court. We are now living in a constitutional state
where nobody is above the law and Mandela almost turned the defeat

into a victory, as if to say ‘see what a marvellous country I am President
of?’.

Although initially we had a large number of cases dealing with a
great body of issues, the important thing was having the Court itself,
the written constitution, and a set of principles and procedures laid
down in a negotiated form. That way, people felt they knew where they
stood, they knew the framework within which government operated,
and they knew what their basic rights were. In a society where conflict
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is always threatening to erupt and touches on deep historical passions,
the knowledge that there is that framework, that the particular problem
can be contained, that there will be wise men and women dealing with
the problem within agreed principles, has an enormously calming effect
on society. Whether a case is won or lost, one accepts the dedision because
it came from this body of people who are functioning in terms of agreed
principles and setting out the reasons for their decisions in a way that
becomes acceptable. If one accepts the process, one accepts the principles,
and in the context of South Africa, I think one could argue that that has
been an enormous source of stability in our country.

South Africa is still a fragile country, it is still dealing with enormous
problems of injustice and inequity, and still has the machinery of the
past trying to adapt to new powers and functions. Althoughwe havea
new constitution, we have the same people, and with that we bring in
our old mentalities, our outlooks, our angers, our hatreds and our hopes.
We did not suddenly reconstitute ourselves as human beings - we are
still the same 40 million people as before, but the framework within which
we function is a completely different one. So the first thing a new
constitutional order does is establish a framework within which
government functions, and that deals naturally with the relationship
between the legislature, the executive and the judiciary, as well as the
relationship between national, provincial and local government.

The other function of a constitutional | “The other function of a
structure is to establish certain basicnorms { constitutional structure

and principles in society which are binding is to establish certain
on everybody and which ensure that basic norms and
everybody has certain basic agreed upon principles in society
fundamental rights. which are binding on

everybody and which

In a society that is functioning quite well, | ensure that everybody has
where the popular public culture isone of | certain basic agreed upon
respect and tolerance and so on, these things fundamental rights.”
are not as important. I am not saying that
tobe a good decent modern democracy you have to have an entrenched
bill of rights, a constitutional court, etc. For example, I have spent some
time in Sweden, Holland and Norway, all of whom have very
progressive, decent, open, tolerant societies, but whose constitutions are
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historical documents from the last century. The constitutions are not
important guides to current government; people do not rush to court to
have laws struck down - because they are relatively homogenous societies,
and as such have developed cultures of tolerance, of mutual give-and-
take, and a great diversity of personal choice and opinion. Butin South
Africa, it was different. We did not have that shared common history.
We had to establish the norms and principles that would guide everybody,
including the institutions.

Let me give you a few examples of the kinds of cases our Court has dealt
with. The most spectacular by far was the decision in which the
Constitutional Court of South Africa declared the Constitution of South
Africa to be unconstitutional - that was unique!

That case emerged from the two-stage process of constitution making.
In the old regime, it was the minority - the whites - who effectively had
all legislative and executive power, control over the judiciary, the army,
the police force, the civil service and so on. There were a few exceptions
but it was basically a white parliament. Soon they began to realise that
there was no other way but to negotiate settlements. They could not
contain international impatience, all the time violence was threatening
inside the country, and there were no major black figures of any substance
or credibility willing to work with the variants of apartheid. They had to
negotiate.

But they were scared that if they handed over parliament to a
democratically elected constituent assembly, there would be no protection
for the minority at all. Now remember at that time in South Africa, the
minority behaved like the majority although they were the minority in
number - their languages were the official languages, they occupied the
central business districts, they controlled the state administration, the
decent housing areas and so on. It was the minority in charge, and the
majority living on the outskirts of the city and country, whose languages
were despised, whose history and culture were despised, whose sense of
identity, personality and belonging to the country was dismissed, who
were divided up into all sorts of little groups.

The minority was fearful of going from a privileged position to an
oppressed one, so they wanted to press ahead with negotiating the
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constitution together with the majority. The majority refused, as they
saw it as an exercise of minority power to write the constitution. The
majority insisted that the only body that could have legitimacy to draw
up anew constitution for South Africa would be one in which everybody
participated. That way it would have a mandate from the whole nation
and it alone would have the authority and legitimacy to adopt a new
constitution.

The majority were also saying that they could not draw up the
constitution, as they were self-selected people sitting around a table who
did not have a mandate from the population at large. They felt thatif a
self-selected group could draw up the constitution, a similar group could
undo the constitution afterwards. The constitution then would not have
either the legitimacy of history or a sense of involvement of the whole
nation. People could say ‘Iam not going to obey that constitution,  was
not there, [ was not represented’, or ‘some little group there wrote the
constitution and they represented fifteen to thirty per cent of the
population, we were eighty per cent and we only had fifty percent of the
vote’.

The minority on the other hand were afraid that if they handed over
constitution making to a majority in a constitutional assembly, they would
have no guarantees that their land would not be taken away, that they
wouldn’tbe oppressed, that they wouldn’t be treated as they had treated
others. Suddenly they discovered humanity - they are only human after
all! They argued that the whole point of a constitution was that it did not
leave everything simply to the majoritarian electoral process.

There were certain core values and certain | “There were certain core
basic processes that would help keep that | wvalues and certain basic
society together and acknowledge pluralism, | processes that would help
diversity, divergence, and the right to be | keep that society together

different as well as respecting the particular and acknowledge
interests of minorities and individuals. pluralism, diversity,

divergence, and the right
They argued that if they simply allowed the | to be different as well as
majority to draw up the constitution, they | respecting the particular
would have no guarantees that their minority | interests of minorities
interests would be respected with their rights. and individuals.”
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So who was right ~ the minority or the majority? The answer of course
is that they both were. AsIfind so much in your Agreement, the art of
negotiation is not for one position to triumph over the other, but for each
toaccommodate the other, in as fairly a balanced way as is possible.

So in the end we went for a two-stage process of constitution making.
The first stage was to create a framework for the final constitution, and I
stress that it was a framework. We elected a constitution-making body
through proportional representation to ensure that all groups big and
small were represented and notjust the major parties. That way noone
could say ‘this is not our constitution, we are just a small group and we
were not represented there’. The constitution-making body was quite
large — 400 in total - and there was no threshold or cut-off point. It
operated through a simple list system - national list and provincial list.
We agreed that only a two-thirds majority could adopt the constitution,
and we also agreed that certain principles would be laid down in advance
which would be binding on the constitution at the time.

At first we thought these would be a few very simple principles, for
example, that there would be a Bill of Rights, separation of powers etc,
but we ended up with thirty four principles, and some of them had sub-
sections. The minority groups negotiated for those principles to be as
binding as possible, whereas the majority wanted to keep the constitution-
making body as open as possible. But we ended up with thirty-four
principles that had to be complied with by the constitution-making body,
which then became the parliament, which then elected the president,
which operated through the interim constitution and interim Bill of
Rights. So the question arose as to who would decide on whether or not
the thirty four principles had been agreed to and complied with, and
that was the origin of our Constitutional Court - we had to have an
independent judicial body, operating outside the political process and
depending on the interim Bill of Rights, to ensure that the thirty four
principles were complied with.

In the end, we had something like eighty different people litigating in
the process. I was in charge of logistics, and what a job that was. Some
lawyers thought this would be their great moment in South African
constitutional history but in reality we had time-keepers whose jobwas
to press the buttons: green light meant five minutes, amber meant two
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minutes and red meant your time was up. So that was their contribution
to the making of the new South African constitution! In the end we
struck down the framework text on nine different grounds. It then went
back to parliament and was rectified there. When it came back to us
again we certified it. So we had the extraordinary privilege, if you like,
of being the court that declared the constitution to be unconstitutional
because it did not comply with those principles.

The first ‘proper’ case we heard was on capital punishment. South
Africa used to lead the world in capital punishments, with over one
hundred executions a year. Our constitution was open on the subject:
it said everyone should have the right to life and no one should be
subjected to cruel, inhuman, degrading punishment or treatment. But
it was then subject to a broad general limitation clause which said
that the rights set out in the Bill of Rights could be limited by a law
provided that law was reasonable and justifiable in an open and
democratic society based on freedom and equality. This results in
balancing decisions all the time on proportionality, so the question
was whether capital punishment - which clearly violated the right to
life and which clearly was an inhuman punishment - could be justified
as a reasonable limitation, justifiable in open and democratic
countries.

The Court decided unanimously that it was unconstitutional and we
all agreed on a basic decision, the opinion on which was given by the
President of the Court. However, each of us on the Court had separate
opinions. For my part, I felt the limitation clause did not apply at all,
because there are no limits to death. There cannot be an incremental
invasion of the right to life: you are either alive or dead;
proportionality does not come into it at all. Other judges adopted
different approaches. But it was no accident that the first
Constitutional Court of South Africa, operating in a country where a
clear majority of people from all backgrounds supported capital
punishment, felt it to be unconstitutional.

That may be partly due to the clinical way in which the Constitution
was written. Ours is nothing like the American constitution which says
that no-one shall be deprived of life, liberty or property exceptby due
process of law, which would appear to authorise capital punishment if
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there is due process of law. If this was interpreted by some of the more
‘aggressive’ judges as there never being due process of law when you
have taken someone’s life, then so many arbitrary factors come into it
and inevitably there will be injustice and discrimination. For example, if
you have a good lawyer and you come from a well-off family with whom
the judge can identify, the statistics show that the chances of your being
sentenced to death are far smaller than if you come from a poor family,
if you are black or if you do not have proper legal representation and so
on.

So each of us on the Constitutional Court gave the same decision but
for different reasons. We are not popular as a result of that decision,
at least that is we are not popular in South Africa, but we are very
popular in Sweden!

The Court has also declared traditional corporal punishment to be
unconstitutional. We felt that the deliberate infliction of pain as a
means of punishing people violated the whole ethos and spirit of
our new society and the values in our new constitution.

The only case where we have had people protesting with placards
outside our Court dealt with selling liquor on Sunday. Surprisingly
it was not the Sabbatarians who protested, but the chain stores that
wanted the right to sell booze on Sundays! They made up one side
of the case, and the other side of the argument was made by the
‘shebeens’ (that is an Irish word, isn't it?) - the illegal taverns and so
on. In the localities, the taverns did not want the chain stores to be
selling alcohol; they wanted to restrict the formal sale of alcohol in
the big stores so that the smaller outlets in the townships would have
less competition.

Aninteresting part of the case dealt with the treatment of economic
activity - which is a section of our Bill of Rights that changed in the
final text - but the most contentious part dealt with the fact that these
stores could not sell liquor on Sundays, Good Friday and Christmas.
The argument put forward was that this was exalting Christian holidays
and endorsing Christianity as a form of state recognised religion. Our
constitution is not anti-religious by any means - it contains the phrase
‘God bless Africa’. Itallows for religious instruction in schools, provided
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itis done on an equal basis and without discrimination. There is no strict
separation between religion and the state; there is no wall, and that has
been part of the history and culture of our people. Thereisalot of tolerance
in allowing people to practise their faith in circumstances that are
meaningful for them. We also felt it gave democracy a softer landing
than adopting quite a harsh position such as that in the United States,
where you banish any religious observance in any state institutions
whatsoever and end up with mobilisation to the contrary - “bring prayers
back into school”! In those situations, society can end up more divided
than tolerant.

The position our Court adopted was not motivated by any feeling for or
against the idea of the state co-operating with religious bodies or
institutions. The problem was singling out for a secular purpose - that is
the sale of liquor - the days of observance of one particular religion. What
message was that sending to Muslims, to Jews, to Hindus? That somehow
their holy days were less important, their religion less important? Was it
saying that they were living in that sense in a Christian country and not
a country that had freedom of religion in which the majority of people
were Christians and had a right to express their Christianity in public
and in private life? Was it saying that whether you are Christian or not
you are prohibited from selling and buying liquor on those days?

In any event, the Court was divided. Two of the judges said it was a
violation of freedom of religion, conscience and thought, in a broad sense
-Iwas one of them. It was not so much singling out Christianity itself as
opposed to other religions, it was the state compelling observance of an
orthodoxy in what is really a very heterogeneous society. The state cannot
require citizens to obey any set of beliefs or faiths, whether they are
Marxism, Leninism, neo-liberalism, Confucianism or Christianity.

But my colleague and I admitted that it was such a trivial breach for
such a slight thing that it could be justified under the limitation clause.
The way the court saw it was that if it had the effect of stopping the
sale of portable liquor on weekends, the Easter weekend (when thereis
an enormous amount of driving) and Christmas (where there is also a lot
of driving) it could be justified. So the law was not struck down in the
end.
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But it was a very interesting discussion of the whole meaning of state
endorsement of a particular faith in our country. [ was able to quote
from Gandhi when he fought against the rule that the only marriage to
be recognised in South Africa was a Christian marriage, one man and
one woman for life. Because people of Indian origin were either Hindus
or Muslims and their marriages were potentially polygamous, this was
something that really seared the souls of an important section of the
South African community. It marginalised those people; it made them
feel inferior - like second-class citizens. This combined with the association
with origin and colour exacerbated the feeling that the ‘goodies’ were
the Christians and others were simply tolerated but treated as second
class. So the question of religion means more than simply the right to
practise your faith, it is a question of your common citizenship and your
sense of moral citizenship in the society.

We also had an interesting case on social and economic rights, which
was possibly the first reported case of its kind in a national jurisdiction.
It was a very sad case of a man suffering from chronic renal failure
who went to the hospital and asked to be attached to the dialysis
machine. The hospital said he could only have one treatment to
stabilise his condition, but after that they would have to give priority
to those who would benefit from a renal transplant. They only had
enough machines to deal with thirty per cent of people in his condition,
and since he was suffering from heart disease and other illnesses, they
did not consider him to be a priority candidate.

The man argued that the constitution gave everybody the right of
access to medical care and the right to emergency medical treatment
(subject to the availability of resources). As the man was dying, we
had to give judgement in a hurry and we decided that this was not
emergency medical treatment. We felt what was intended by that term
was people who were knocked down in the street, people who suffered a
sudden collapse, and so on. Otherwise a lot of medical resources would
go to AIDS sufferers, TB sufferers, cancer sufferers etc, and there would
be very little left for mother and child care, for preventative medicine,
and other longer term medical needs. We felt that this latter interpretation
could never have been the intention of the constitution makers.
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It was a very difficult and poignant case, and the day after we gave the
judgement the man died. There was a lot of press coverage of it and not
all of it was sympathetic to the decision of the Court. Alotof people were
asking who we were to decide these questions of the constitutionality of
the constitution. Indeed these are common questions asked about the
judiciary in general, and particularly where socio-economic rights are at
stake.

Inan effort to address this, Iwould urge countries with systems of judicial
administration based on the Englishmodel to consider a Judicial Services
Commission. Iam going to Canada after leaving here as I have been
asked expressly to speak on this issue. One of the provinces there is
having a lot of disputes about the way in which judges are appointed.

Theimportant point is this: the greater the scope given to the judiciary in
terms of not simply deciding guilty or not guilty or interpreting a statute,
but whether the statuteitself is constitutional
or not, whether the behaviour of important
officials is constitutional or not, whether the
President has behaved constitutionally or
not, the more important does the process
of selecting the judiciary become and the
less acceptable is it to allow, which used to
be in our case the Minister of Justice, after a non-public consultation to
simply appoint X, Y, Z and announce it in the press.

“The greater the scope
given to the judiciary...
the more important does
the process of selecting
the judiciary become. "

In South Africanow we have a constitutionally created Judicial Services
Commission that decides on the appointment of all High Court judges,
and makes recommendations (along with a list of three extra names) to
the President for Constitutional Court judges. The President then has
the final choice. The Commission consists of approximately twenty
people, of whom about half are judges and other members of the legal
profession: the Chief Justice, the President of the Constitutional Court,
onejudgeand President of the High Court, two people representing the
barristers’ society, two representing the solicitors’ society, and one dean
of a law faculty. The other half comes from parliament, and those
representatives are elected on to the Commission on a proportional
representation basis. The judicial candidates can be nominated by
anybody, even by themselves. The Commission draws up a short list
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a compromise of sorts. We
type situation of playing to the gallery,

I think the Commission hasbeen a huge success in this period of transition.
People feel that the candidates have been grilled and questioned about
their abilities. The recommendations

judge presiding. Even

s overwhelmingly the old judiciary, just changing

“In this very difficult period, we have had to
transform our Judiciary from being almost
completely white and male, to one where
people can confidently say ‘this is our court’
and not even think about whether it Is a white
judge or black judge, or a male judge or female
Judge presiding. Even though the Judiciary is
still overwhelmingly the old Judiciary, just
changing ten per cent of it injects new people,
a different generation, and o different outlook;
one that is more tuned in to constitutional
values and the Bill of Rights.”

7 ten per cent of it

injects new people, a
different generation,
and a different
outlook; one that is
more tuned in to
constitutional values
and the Bill of
Rights.

For example, Edwin
Cameron, a brilliant
legal scholar who is
very active in the
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Bill of Rights expressly prohibited discrimination on grounds of sexual
orientation, and he would do his duty accordingly. He then became a
very distinguished judge and has written some outstanding judgements.
Appointments such as his give a lift to the whole judiciary —all the others
benefit from the new younger person.

The signal that goes out to the whole of society of the new openness and
the right tobe different is very, very powerful, and we on the Court can
also tap the brains and intellectual capacities of the new members. On
our bench now, we have two females and nine males (not as good as it
should be but better than any other sector of our judiciary). We have
four people of colour and seven of those that used to be called white (not
as good as it should be but again better than any other bench). When
we swore the oaths we did so in five different languages for the five
different mother tongues. We have two disabled people -1am one of
them as you can see, and Zakeria Yacoob is blind. He uses Braille and
has a computer now that we can e-mail material to and it automatically
transforms it into Braille.

So there is a degree of diversity in our Court that you do not get in
any of the other courts. We did not want to destroy the existing judiciary
-itis a dangerous thing to start mucking around with judges, however
good your reasons. We still have some judges on the bench who sentenced
so many people to death, who always believed the police, who never
accepted there was torture, who given the choice always interpreted the
law in favour of the executive, who denied the fundamental dignity and
rights of people. That s their problem now - what we need are the new
faces, the new thoughts, the new outlook, and of course the constitution.
The basic values of the constitution apply to everybody, including these
old stylejudges.

I think it is fair to say that our Court has become a major institution in
South Africa. One even hears people saying on television ‘If they do not
stop Iwill take them all the way up to the Constitutional Court ;ahusband
and wife are having an argument - ‘I'll take you all the way up to the
Constitutional Court!” We have in that sense become a kind of symbol,
and to be quite candid it was only when we struck down the
proclamations of Mandela that we gained that credibility. Itis quite sad
- the government does so much work applying the constitution and it
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does not seem to count for very much. Then when we strike down how
the government has applied the constitution, there is suddenly applause
all around, even from the most critical newspapers that were totally
against us after the death penalty case. Suddenly we heard, ‘at last we
have got a real court, a real constitutional court’.

But the fact is that we only hear a relatively small number of cases.
We do not deal with the more ordinary cases of people in dispute
and so on. In many ways, the strength of our Court and its functioning
depends upon having a whole variety of other institutions to deal
with other matters. We have a Human Rights Commission, which
has not been very active on the ground so far, but has been more of a
strategic policy-orientated body. We have a very dynamic
Commission on Gender Equality, and it has focused particularly on
the most oppressed of the oppressed - rural African women. These
women are by far the poorest; these are the people denied education,
with least access to health, messed around by their husbands, and
surviving in patriarchal systems. So the focus has been very much
on them, but without ignoring the importance of middle class women
and better-off women, and the general problems of sexism in
contemporary society.

We have a Public Protector who has turned out to be a very busy
person! He looks into complaints in the administrative area -
nepotism, abuse, correction and so on. We could not agree on whether
to call the person the ombudsman or the ombud, so we ended up
with the term ‘public protector’. This is a very valuable institution
and one that deserves examination. There is a real need for an
upstanding independent figure, with strong legislative back-up,
otherwise a lot of cases can get embroiled in government cover-ups
and soon. They are not discrimination cases; they are malfunctioning
of government cases. Itis very, very useful to have an independent,
constitutionally protected body dealing with that, and T would
strongly recommend you consider a similar institution.

Inaddition we have human rightslawyers, we have the Legal Resources
Centres, organisations like the CAJ, and so on. Some of them thought
they could have along holiday when the Bill of Rights was introduced.
In fact, the director of the Legal Resource Centre, Arthur Chaskalson, is
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now President of our Court. But these organisations are busier than
ever. Abuses do not stop; the context is just very different. Now instead
of the government being almost always automatically the enemy; itis
now the people involved - directors general, senior officials, someone in
the government, maybe a government minister or someone they worked
with etc.

The Minister of Justice in our
country actually works a lot with
NGOs. He finds it very useful to
work with them as it relieves his
department of a lot of logistical
work, it brings grassroots
involvement into things that are
happening, and generates a
variety of ideas. This creates a
dynamic that one would not get if
everything were simply done
through the administrative
bureaucracy. So I think I can
predict, assuming everything is on
track in this country, that your organisation is going to be more rather
than less busy. But it will not just be the old types of abuse; you will also
be involved in more strategic work, in looking at the effectiveness of
institutions, and generally working in a different kind of way -butall to
achieve the same basic sense of justice.

“The Minister of Justice in our
country actually works a lot with
NGO's. He finds it very useful to

work with them as it relieves his
department of a lot of logistical
work, it brings grassroots
involvement into things that are
happening, and generates a variety
of ideas. This creates a dynamic
that one would not get if everything
were simply done through the
administrative bureaucracy.”

Let me conclude by talking 50 I think I can predict, assuming
about a very special institution everything is on track in this
in our country that has been a country, that your organisation is
central part of the total process going to be more rather than less
of transition, that is, the Truth busy. But it will not just be the old
and Reconciliation Commission types of abuse; you will also be
(TRC). TheTRC grew outofour | involved in more strategic work, in
history; we did not just have it looking at the effectiveness of
for the sake of having it. It | institutions, and generally working
actually had a rather in a different kind of way -
extraordinary origin in that it but all to achieve the same basic
started off dealing with abuses sense of justice.
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in the ANC camps in Angola during the years of exile. Thousands of
young people left Soweto after the 1976 uprising to go for military
training and ended up in Angola. Terrible things happened in those
campsin’79,’80 and '81.

Pretoria was sending agents to kill us— thatwasnota fantasy or paranoia;
my car was blown up by people like that. They wanted to kill the
leadership of the ANC - that was real. But instead of having proper
investigations and so on, suspects were put in the camps and treated
appallingly. When the word got out about this, the leadership was very
distressed and set up its own Commission of Inquiry, which established
a code of conduct. This meant that the liberation movement, evenin
very difficult conditions, amidst civil war in Angola, was able to set down
procedures governing detainees— for example, their right to trial, the
right to defence, the different levels of charges that could be made,
punishments, penalties, systems of appeal and so on.

The ANC Commission of Inquiry found that there was credible evidence
of abuses in the camps and decided it needed an international
commission with more credibility than theirs. The international
commission met, but it said that the ANC had not complied fully with
the principles of due process and, given this, we therefore should not
point fingers definitively atany of the camp guards or the commanders.
Despite this finding, we were convinced that there had been abuses and
gross violations of fundamental human rights, and we felt that action
ought to be taken.

The matter went to the National Executive Committee of the ANC a few
months before the election. There were about eighty of us on the NEC
and we were really divided on the subject. I felt quite deeply and
passionately that aliberation movement must have higherand notlower
standards than the people who are attacking them. I remember the now
current Minister of Environment standing up and saying ‘Comrades, 1
have learned something very interesting this evening, there issuch a
thing as ANC torture and such a thing as regime torture, and regime
torture is bad but ANC torture is okay; thank you very much for
enlightening me’, and he sat down.
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There were others who stood up and asked ‘what would my mother
say?’ Often ‘my mother’ would be the example used by the ordinary
working class African person. The mother was not a stupid person, but
alsonot very learned. She wasjust a decent person with basic morality,
so how would she react? They felt ‘my mother’ would say they were
mad. Here was the ANC punishing its own and maybe for just reason,
but all the others who had been killing and massacring and torturing us
for decades were getting off scot-free! Were we so pure, so eager to prove
to the world how ‘one hundred per cent’ we were that we were going to
condemn our own while the others were also guilty? That is why
Professor Kader Asmal, who spent thirty years in exile in Trinity College
Dublin, stood up and said we needed a Truth Commission which would
look at all the cases of abuses: by our people in the camps, by the regime,
whoever. And that was the origin of the Truth Commission in South
Africa.

A few months later we signed the constitution and thought our
troubles were over. Then suddenly the whole constitutional endeavour
was in jeopardy, as the security people were saying that if they did not
geta general amnesty they were not going to protect the elections. What
should we do? We had already signed off on the constitution, we had a
party, we celebrated, and we thought it was over. I can remember saying
that the idea of an amnesty was not an unreasonable one, but that it
must not be a blanket amnesty. It should be an individual amnesty
where people must own up to what they did and then get an amnesty
for that. Essentially we wanted the truth, and would exchange truth for
indemnity.

Inthe end, a postscript was added to our Constitution, speaking about
the importance of remembering the untold hardships, suffering and
injustices of our society. Not in a spirit of vengeance, but in one of
reconciliation, and with this in mind, everybody who violated the law in
pursuance of critical objectives would be entitled to indemnity subject to
procedures and tribunals to be established by parliament The new
parliament then passed the Truth and Reconciliation Act (that is not the
actual title but I will call it that). That was then linked up to the Truth
Commission idea of an across the board investigation of what had
happened, of all the violations and all the amnesty claims from all sides.
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The reason for accepting the call for amnesty was very, very concrete.
The then security forces (which was the old regime security) said that
they knew there were plans to bomb the elections out of existence, and
that they would loyally protect the elections, but only if they were not
going to go tojail afterwards. It was not an unreasonable statement to
make. There was a general feeling that this was not the old regime giving
itself immunity, which was what happened with Pinochet in Chile, but
rather it was an agreement between the old and the new for the sake of
furthering the transition, introducing the constitutional order, allowing
us to have elections and so on. Without elections, we would not have
had Mandela, we would not have had a Constitutional Court, we would
not have had a new Parliament, and we would not have had the rule of
law. Instead we would have had a theoretical right to punish the old
regime for their violation of human rights, but no instruments or
framework within which to do this, and we felt on that basis that we
could support individual indemnity in exchange for truth.

Our Truth Commission has three parts. The first listened to the victims,
‘the little people’. They have finished their work now and it was an
essential piece of work. As Archbishop Tutu said ‘it’s the little peoplewho
haven’tbeen heard’. They were more important than the Albie Sachs’ of
this world who can go around the place telling their story, writing books,
appearing on TV and so on. Itis the little people who have never had a
chance to speak their pain, have never had their pain acknowledged,
understood, perceived or accepted. That is almost like a double-
punishment of suffering - being made to feel you cannot be heard or
you'cannot tell your suffering only made things even worse.

Then there is a Reparations Commission. It will not give large sums
of money, but will give nominal amounts, for example, it will send
children to school, or it will fund a memorial. It will rebury people and
bodies that have been discovered now for the first time, for example,
some of those lost as a result of the old regime. When their story is told
in order to get amnesty, the victim can be reburied with a proper
headstone and so on. These are simple acts of human compassion and
understanding from our new government in relation to the victims of
the past.
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The third most difficult part is the separate section with two judges sitting
on it who grant amnesty according to certain criteria. They have to give
decisions in the most difficult cases, which involve spectacular
assassinations and awful, terrible crimes. Thejudges have to work out
whether or not the people qualify for amnesty in terms of the criteria
laid down. It is a difficult, painful process and is not one I would
necessarily urge on any other country to even try. I am just saying that
weneeded it.

But we also feel more able to handle the pain now, and feel that it must
come out so that we are not in effect living in two different countries. We
are living in one country, with different historical experiences. Tutu and
the others are right when they describe it as a kind of a narrative of the
period. It does not cover the whole history of South Africa or of apartheid,
butit does cover those gross violations of human rights: how they came
about, the responsibility of different sections of society for them, and
how we can prevent them happening in the future. That will be very
important for us. The kind of sense of trauma and disquiet that we are
undergoing now is proof to me that it’s real. The reconciliation that
emerges is more than just individual victims or their families crying out
to the torturers and killers and saying ‘we forgive you’.

There have been some quite extraordinary cases, for example there
was an attack by the Pan African Congress on people worshipping in
a church. It was a charismatic Protestant church and with inspired
leadership the survivors and the victims have actually forgiven the
perpetrators. There have been other individual cases like that. But
national reconciliation is of a different order. We are living in the
same country, we are on the same map, and there is a now a set of
values in place, so no one can deny anymore that these things
happened. The worst thing would be if there was still a section of
society that obdurately claimed that these things had never happened,
that there had been no torture, that there were no human rights
violations....that it was all propaganda. But in the current framework
no one can deny that anymore. I would prefer to go through the
discomfort and stress now, rather thanin ten, twenty, or maybe thirty
years time, seeing some demagogic group mobilising and
manipulating the past for some kind of ethnic or other type of
communal mobilisation for political power. I think it is much better that
it comes out now.
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In any event it has been a very profound process and it still continues,
and different people react in different ways. I personally feel that it has
been extremely important in our country, and it does have many
interesting lessons for the world. The choice is not between punishment
on the one hand and impunity on the other. With the former you have
to have due process of law, which takes forever, and can often result in
only catching the small fry. There is an intermediate way of dealing
with the violence and the crimes of the past that encourages apology
and truth telling.

Thereis actually a lot of shame involved for the people who come forward,
so they are not getting off completely scot-free. Itisa very human process
that does notinvolve the strict requirements of truth “beyond reasonable
doubt”. Itis a different kind of a process which is much more open -
people cry, there are comforters helping the people and soothing them,
people might sing and so on. Archbishop Tutu has that very special way
of presiding that a judge could never do, and that helps bring out the
humanity in everybody involved in the whole process.

I think the TRC is something that we have contributed to the world. So
while previously we contributed apartheid, concentration camps, and
many other awful things, now South Africa is contributing negotiation,
peaceful resolution of conflicts, catering for diversity and difference within
the same society through institutions based on a set of fundamental values,
and encouraging people to discover the humanity that we all have inside
ourselves.

Thank you very much.
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“Justice in times of transition”

Justice Richard Goldstone,
South African Constitutional Court*

I have been asked to speak to you today on the change between the
apartheid judiciary and our new democratic, South African judiciary. It
is an interesting topic in a way because, by and large, it is the same

judiciary.

One of the consequences of a relatively peaceful transition from oppression
to democracy, and one of the highest costs in my view, is that all the
former apartheid operators apart from senior government members
continue in office. The civil service is changing slowly, the judiciary is
changing slowly, and one has a completely new form of government
and a completely new constitution. But the implementers, the executors
of the change, are in fact very much the same people who did the same

work during the apartheid era.

Itis interesting to see how quickly people can
change, and I think that is a beacon of hope

for many societies when you realise that people-

can genuinely change to embrace a moral,
rational, reasonable, sensible form of
government so quickly

Between 1910 and 1994, the method for
appointing judges in South Africa was based
more orless on the English model, that s, they
were appointed by the government from the
ranks of Senior Counsel. So, the government
had a free hand in the choice of judges, but
was somewhat limited by the tradition of the

“It is interesting to see
how quickly people can
change, and I think
that is a beacon of hope
for many societies
when you realise that
people can genuinely
change to embrace a
moral, rational,
reasonable, sensible
form of government so
quickly.”

* This address was given at a lecture hosted by CAJ, in Belfast, in April 1999.
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members of the barrister’s profession. The reality was that the government
generally appointed leaders of the Bar to the bench.

However, they obviously gave preference to those leaders of the Bar who
Supported their policies. That meant that before 1948, when we had
predominantly English—speaking governments under General Schwartz
and his predecessors, mainly English—speaking white South Africans were

representative of either majorities in our country - women and black

When the National Party came to power in 1948, they implemented the
world’s most impressive and successful affirmative action policy, not only
in respect of the judiciary, but also in respect particularly of the civil
service. It was never recognised as that, since it was before the days of

into an Afrikaans civil service within very few years. The judiciary was
also converted into a predominantly Afrikaner-dominated judiciary. The

policy started off - as most affirmative action policies do - wanting to
correct animbalance. But of course, politicians always tend to overdoit

Having succeeded in doing that, they could then be a little bit more
flexible and fair. F rom the early to mid-sixties, non-Afrikaner and non-
apartheid—supporting senior members of the Bar began to be appointed
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In 1979, a landmark meeting was held in the University of Capetown -
the first national meeting ever to discuss human rights. That might sound
strange, but before that meeting, and at that time generally, talking about
human rights was almost the equivalent of treason. Human rights and
communism were all put in the same pigeonhole by the South African
government, the security police, and even the law faculties of the leading
Afrikaans establishment-supporting universities. But some United States
foundations, particularly Ford and Carnegie, sponsored a human rights
conference in Capetown in 1979, and they invited a member of our
highest court, Justice Michael Corbett, to speak at it. Justice Corbett
startled the judiciary by suggesting in a detailed lecture that the answer
to South Africa’s problems was a Bill of Rights and a written constitution.
Suddenly, having come from one of the most senior members of the
South African judiciary, the human rights debate was put into the
mainstream where it had never been.

Also at that conference two new organisations were born. One was
Lawyers for Human Rights, which became an important organisation
that enabled lawyers, solicitors and barristers who supported human
rights and who opposed racial discrimination to band together. They
provided funding and, more importantly, free legal services for South
Africans who were receiving the raw end of apartheid’s oppressive laws,
and who were being hauled before out ¢timinal courts for contravening
one or other of the racial and racist laws that the apartheid government
had spawned from 1948. That was, and stillis, an important and very
active organisation in South Africa.

The second organisation born at that conference, and perhaps more
important historically, was the Legal Resources Centre. This is a non-
governmental organisation that was set up at that time with money from
Ford and Carnegie. Indeed it was Professor Jack Greenburg — who had
been the director of the Legal Defence Fund and the NAACP in the United
States, and who had been one of the junior counsel in the landmark case
of Brown v the Board of Education — who really started the LRC off and
spent a great deal of time training South African lawyers on how to
organise themselves into that sort of public interest law firm. Arthur
Chaskalson left an extremely lucrative practice and agreed to take two
years off from the Johannesburg Bar to become the first director of the
Legal Resources Centre. Fourteen years later, Arthur Chaskalson was
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still the director of the Legal Resources Centre and, very appropriately,
President Mandela appointed him as the first president of our new
Constitutional Court in 1994.

So that was a turning point, and indeed the United States legal
fraternity stayed involved. It is interesting that the English Bar,
judiciary and lawyers generally I think wrote off South Africa. In
general they did not have or seek any contact with the South African
legal community, which is ironic in a way, because our contacts and
our history had been associated with England. As I have already
mentioned, the physical make-up of our profession was copied,
imported, and brought with the British during our colonial period in
the nineteenth century.

It was not really until the late seventies and eighties that we began to
have close contact with the United States - they came in and made
contact and really “adopted’ the South African lawyers. Almost half
of all High Court and Appeal Court judges between 1980 and 1990 were
invited to visit the United States and introduced to the concept of the
internationalisation of human rights. Speaking from a very personal,
subjective point of view, my introduction to the internationalisation of
human rights and my learning of how the law could be used to further
human rights - even in a repressive society and even on an apartheid
bench - is due entirely to those contacts which began in the early 1980s
whenIwas a High Court judge in the Transvaal Provincial Supreme
Court (now called the High Court).

It was an important educational experience for many of us, because those
of us who came from an anti-apartheid perspective went on the South
Africanjudiciary during the apartheid years with very heavy hearts and
even heavier consciences. It was a difficult decision for any leading
barrister at the South African Bar to decide whether to take an
appointment on a bench where the oath of office required one to
implement apartheid laws. I can say without any hesitation that, but for
efforts of the Legal Resources Centre and the Lawyers for Human Rights,
who were using the courts to establish rights for many millions of black
South Africans, anumber of us would not have accepted appointments
or, having accepted them, would not have continued to sit on the bench.
On visits to Europe and the United States, I was frequently asked to
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justify how, as they flatteringly
said, such a ‘decent’ person
could sit on the apartheid bench.
My own personal attitude was
that as long as black South
Africans were using the courts -
not the criminal courts I might
hasten to add, but the civil courts
- to establish rights, to obtain
benevolent interpretation of
apartheid laws, or as long as
they felt that they could not get
justice and it was worth a candle to go to court, then it seemed to me that
those of us who were sympathetic to non-racism, democracy and human
rights had a duty to remain on that bench.

“I can say without any hesitation
that, but for efforts of the Legal
Resources Centre and the Lawyers
for Human Rights, who were using
the courts to establish rights for
many millions of black South
Africans, a number of us would not
have accepted appointments or,
having accepted them, would not
have continued to sit on the bench.”

So, it was with a great deal of gratitude and respect for the efforts of
organisations such as Lawyers for Human Rights and the Legal Resource
Centre that we accepted our positions. Ironically, Arthur Chaskalson
and other leading barristers understandably refused appointments and
made it clear to the government that they would not go on the bench.
Yet, it was them who encouraged us to take
appointments, because they felt it was
important that when these sorts of cases
came to court, there was at least some
prospect of getting a sympatheticjudge, and
not a racist, apartheid-supporting member
of the judiciary. So those were difficult
decisions and very difficult times.

“...as long as black
South Africans were
using the courts ... to
establish rights... and it
was worth a candle to
go to court, then it
seemed to me that
those of us who were
sympathetic to non-
racism, democracy and
human rights had a
duty to remain on

that bench.”

Many important cases were heard. In fact,
the apartheid law began to wither and die
because of some of the cases that the Legal
Resources Centre and Lawyers for Human
Rights brought before the courts. One of
them with which Iwas involved as early as
1982 related to the apartheid laws which
enabled the government to ensure that residential areas were exclusively
white and, in typical apartheid philosophy, also ensured, in theory, that
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some areas were exclusively black. But of course no white would ever
live in a black area. However, many tens of thousands of blacks were
criminally prosecuted for living in what were declared white areas, and
many millions of black South Africans were forcibly removed from areas
that were declared white, and moved to areas that had been reserved for
black South Africans.

That legislation was dealt a death blow in an appeal case in which I sat in
Pretoria in 1982. We held that black people in white areas could not be
evicted from their premises, even though they were in unlawful possession,
if the government could not offer them alternative accommodation. Very
often, alternative accommodation could not realistically be offered,
certainly to the Asian community - and this case involved an elderly
Indian woman and her family. The law in question said that where any
courtfound a person guilty of living in the wrong area, the judicial officer
‘may’ grant an eviction order. Of course from 1950 to 1982, the ‘may’
was read as ‘must’, and it was an automatic eviction order. However, we
held at that appeal that ‘may’ meant ‘may’, and not ‘must’ and that
there was discretion involved. We decided that the lower courts were
obliged to have the existence of a separate hearing, and one of the things
that would have to be established was the existence of alternative
accommodation.

As it turned out, unexpectedly, that was the last time there was a
prosecution under the legislation providing for separate group areas,
because what none of us realised was that the government was using the
eviction proceedings to keep the areas for the whites. They were not
interested in the fines, or even the imprisonment - all they wanted was
the eviction order - and when they ceased being able to get the eviction
order, they ceased prosecutions. Many foreign lawyers, particularly in
the United States, could not understand why in a country with legislative
supremacy, parliament could not have amended the law the following
week or month, to say ‘shall’ instead of ‘may’. The reason was that by
that time, the South African government had come increasingly under
pressure from the international community. It had for decades boasted
about having an independent judiciary and it did not want to be seen -
inside or outside South Africa - as ‘interfering’ with the judiciary by over-
ruling a decision; so they did not even bother to appeal.
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Another case was one thatinvolved an apartheid law that said thatblack
South Africans were not allowed to live in large urban areas if they were
notborn there. It was a way of keeping blacks out of the cities. Many of
them obviously wanted to work in the cities but under the laws, male
black men were only allowed in to cities for a certain period and under
certain conditions. For example, they could not break their period in the
cities for more than three weeks in a year, and they were not allowed to
bring in their families, wives or children. As a result, there were millions
of black South Africans who were forced to leave their families in the
rural areas and live in the cities for most of their working life. For some
of them this lasted for decades, and of course, social problems arose
because, naturally, many of them ended up with second families in the
cities, and they wentback for a few weeks at the end of the year to visit
their families at home.

The Legal Resources Centre brought a case to challenge this law and
argued that the interpretation which the apartheid civil servants had
given to this legislation was incorrectand that on a proper interpretation,
wives and families were entitled to join their men-folk in the cities.
Happily, in the High Court and in the Appeal Court, there were
unanimous judgements upholding the case. As a result, many hundreds
and thousands of black women and children came into the cities.

I could spend some time giving you details of similar cases that were
brought to the South African courts in the eighties by the Legal
Resources Centre but I won't. Let me just say that they chose their
cases very carefully. Their success rate was extremely high. I do not
believe [ have seen statistics, but my guess would be that they must have
won eighty percent of the cases they brought. Lawyers like Arthur
Chaskalson were very careful to choose test case situations affecting
literally many millions of South Africans.

Idonot want to give the wrong impression by those examples - the great
majority of judges in South Africa were very comfortable with the
apartheid system. They came from a typical white, upper middle-class
background, and they had not met many black South Africans as peers.
They knew black South Africans as domestic servants and gardeners
etc, and apartheid, certainly in their hearts, was alive and well. Then came
the states of emergency in the late eighties — between 1986 and 1989 —
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when the policy of the African National Congress was to make South
Africa ungovernable. We had a series of states of emergency, with huge
numbers of people detained without trial. Almost 90% of them were
young, black activists who were removed from society. At one point in
1988, we had over ten thousand young black South Africans who were
being kept in detention without trial, some of them for over two years.

It was in that atmosphere really that apartheid began to unravel. It
was the international anti-apartheid movement along with the
ungovernability in black townships that led President De Klerk in
1990 to bring apartheid to an end with the release of Nelson Mandela
and his colleagues from prison. Then began the negotiating process
and the transition to black government and to constitutional
democracy. What is not often realised in South Africa is that once it
became obvious that there was going to be black majority rule and a Bill
of Rights, a constitutional place on a majority parliament became very
attractive to the white minority. All of a sudden, the white South Africans
who had spurned human rights suddenly embraced them as their
protéctor, because they feared that a black parliament would trample
on rights and quickly withdraw the
privileges that whites had won because
of a system of racial discrimination and
racial oppression. 5o,.it was not unusual
for white minority parties, all of a
sudden, to be great protagonists of
human rights, constitutionalism, and a
Bill of Rights.

“All of a sudden, the white
South’ Africans who had
spurned human rights
suddenly embraced them as
their protector, because they
feared that a black
parliament would trample
on rights and quickly
withdraw the privileges that
whites had won because of a
system of racial
discrimination and racial
oppression. So, it was not
unusual for white minority
parties, all of a sudden, to be

Fortunately for South Africa, the anti-
apartheid movement, internationally
and within our country, was really in
essence a human rights movement. The
anti-apartheid movement was very
much linked to international human
rights and the leaders of the African
) ) : National Congress in particular were no

great protagonists of human .
rights, constitutionalism strangers to human rights. They had
and a /Bill of Rights.” ’ always wanted a constitution. In 1956,
s after consulting millions of their
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followers throughout the country, they drew up a Freedom Charter and
adopted it ata huge meeting outside Johannesburg, which was eventually
broken up by the South African security police. The Charter was really
based on the Universal Declaration of Human Rights, and it recognised
that South Africa and its land belonged to its entire people regardless of
their colour. So, the African National Congress assumed - it was absolutely
a given - that we had to have a constitution and a Bill of Rights.

Therefore, from two very different
corners there was an overwhelming |
majority of white and black South | 4ifferent corners there was an
Africans supporting a Bill of Rightsina overwhelming majority of
written constitution. That I think begins ) white and l?lack S ‘_)”th
to explain part of the ease — the | Africans supporting a bill of
comparative ease at least - with which rights ina written
there was a settlement during what was, constitution. That I think
nonetheless, a very difficult period of |  0e§inS to explain part of the
transition. The major problem thatarose | €45¢ ~ the comparative ease at
during the negotiations was the terms least - with whzgh there was a
of a final constitution. The De Klerk | Settlement during what was,
camp - the white right-wing to middle nonethelegs, 4 very dlﬁw“lf
ground - was insistent that they were | period of transition.
not prepared to allow a black majority
constitutional assembly to fashion any
constitution it pleased. They feared that such an assembly would be
prejudiced against whites, against property rights and that socialism, if
not communism, would be introduced. All the fears of the past came to
the fore.

“Therefore, from two very

-~

The African National Congress and other liberation movements on the
other hand were not prepared to have an undemocratic, un-elected
constitutional assembly fashioning the final constitution. Their view was
that if that was done, the constitution would never be meaningful, it
would have no credibility and it would not be taken to the hearts of the
masses of South Africans. So there was an impasse. No representative
black-dominated constitutional assembly said the white leadership, no
constitutional assembly that was not representative and democratic said
the black majority party.
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The solution was an ingenious one. It was a two-stage process whereby
anunrepresentative, undemocratic constitutional assembly would fashion
an interim constitution. In this assembly all parties had a veto and it
worked by consensus - the national party of De Klerk had the same
power as the mass movement of the African National Congress. But they
fashioned an interim constitution, with a very acceptable and very
impressive Bill of Rights, and they added to that constitution a schedule,
which set out the principles of the final constitution. It was decided that
the first democratic two-house parliament would fashion the final
constitution, and would do so within the four corners of the thirty-four
constitutional principles.

We had our first democratically elected elections in April of 1994 under
the interim constitution, and the parliament that was elected then sat for
two years debating the final constitution within the four corners of the
agreed principles. The next question that arose was who would decide
whether the final constitution fell within those four corners. It had been
agreed under the interim constitution to set up anew Constitutional Court
for similar reasons the Germans did in 1949. In Germany in 1949 the
Nazis had appointed most of the judges, and it was felt by the German
constitution-makers that they could not leave that judiciary as guardians
of the new constitution.

The majority of South Africans in 1992 and 1993 felt the same way - that
anew constitution could not have as its guardian the apartheid-appointed
judiciary. Therefore it was decided that a new judiciary should be
appointed, one that was more representative of the people.  have already
mentioned the unrepresentative nature of the South African judiciary in
1994 - of about 160 High Court judges and above, 158 were white men.
Two were black and there was one woman in the appellate division.

So anew Constitutional Court was appointed. 1 will not bore you with
the complex method of appointment —but the new court, which became
operational in 1994, was appointed from a short-list prepared by a very
democratic constitutional Judicial Services Commission. We ended up
with seven white and four black people in a court of eleven, two with a
disability, and two women, one black and one white. Not representative
necessarily, but certainly a great deal more representative than any other
court sitting in South Africa.
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It was decided that the Constitutional Court would decide whether the
new constitution fell within the four corners of the thirty-four principles.
After two weeks of difficult hearings, we held that in twelve fundamental
respects the new constitution failed to comply with the thirty-four
principles, and under the Interim Constitution that meant that the
constitution did not pass certification and had to go back to the
Constitutional Assembly. We issued a long judgement of over two
hundred pages setting out precisely where it went wrong. The
Constitutional Assembly did a very zealous job of amending the
constitution, and when it was sent back to us we held unanimously
that it fell within the thirty-four principles, we certified it, and that
Constitution came into force in February 1997.

At present, many cases are being brought under the new Constitution:
the Bill of Rights is being used to reform many criminal statutes
dealing with the onus of proof, fair trial procedures, the relationship
between the central government and the nine provinces, socio-
economic rights and so on. But it is not plain sailing. Just recently
there was great controversy about what was seen to be anti-black
racist judgements by white judges who are still there. Our judges
have life appointments, so many of them are young men and are
going to be there for quite a long time. But at the same time - some 50
or 60 new judges have been appointed, the majority of them being
black, and many of them being women.

So, the face of the judiciary is slowly changing and by and large, the
judges are doing a good job. All of them - the older appointed judges
and the newly appointed judges -are working well together. There is
a collegiality on the South African bench that is leading to sensible
interpretations of the law, and in particular great use is made of
comparative law. If you look at judgements of our courts - both the
High Courts and the Constitutional Court — you will find that the
judgements are peppered with references to comparative
constitutional law from Europe, Asia, Africa and North America.

However, there is still a huge need for judicial education. None of
the South African judges appointed before 1994 were ever taught human
rights because, as I mentioned, our university law schools did not teach
human rights. As a result none of the judges have learned constitutional
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law, and certainly not comparative constitutional law, so there is a huge

gap inknowledge. As well
particular object to the ve

as that, there is resistance. The older judgesin
ry thought that they might need education.

However, the Judicial Services Commission and the Minister of Justice
have insisted, and judicial education is now beginning to gather
momentum. It was made voluntary for the new judges and there was
over aninety percent turnout, but there is still a great deal to be done
with the apartheid-appointed judiciary.

“On two occasions where
the government has lost
important cases in the
Constitutional Court,
President Mandela has
come out very strongly
and said that is what the
Constitutional Court is
Jor. Its main purpose is to
tell the government when
it does wrong, and the
government in turn must
see that it puts things
right.”

cases in the Constitutional Cou
strongly and said that is what

S0, it is an exciting time and I think we
are making progressand the Constitution
is growing in credibility. The
Constitutional Court has certainly grown
in credibility. I think the certification of
the constitution process indicated that we
were not in any way party hacks or
obedient to the legislature. We have had
many cases where the government has
wonand we have had many cases where
the government has lost.

We are also extremely fortunate to have
a President who is a great proponent of
constitutionalism. On two occasions
where the government has lost important
rt, President Mandela has come out very
the Constitutional Court is for. Its main

purposeis to tell the government when it does wrong, and the government
In turn must see that it puts things right.

Thank you very much.
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“Applying the European Social Charter
Within the National Legal System”

Presentation by Professor Stein Evju®

The headline designated for this presentation points at an important task
and a challenge - not merely, | might add, with respect to Northern Ireland.

The European Social Charter is a reflection of fundamental values
recognised in social and economic rights’ standards more generally, such
as the 1966 UN Covenant on Economic, Social and Cultural Rights and
various International Labour Organisation (ILO) instruments. Further,
like law-making treaties and domestic legislation generally, the Charter
presupposes consequences in the national legal regime. Itis a dynamic
instrument - one important aim of which is to contribute to social change.

It is often argued against social and economic :
rights that these are abstract and collective "It is often argued
notions, and not rights in the true sense. This against social and
argument must be rejected. Granted, the | economic rights that
provisions of the European Social Charter | these are abstract and

(ESC) are framed in general and, on many collectipe nofions,
counts, seemingly vague terms. This is | @nd not rights in the
however not different from the case of civiland true sense. This
political rights. The European Social Charter argument must be
is the counterpart of the European Convention rejected.”

on Human Rights (the ECHR), and it is
important to underline, and not to lose sight of, the fact that, just like
civiland political rights, social and economic rights have as their aim
individual protection.

®This address was given at a conference organised by CA]J on “Fundamental Social
Rights in Northern Ireland: Building upon the Agreement and the European Social
Charter”, Belfast, in June 1999.
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The relationship between civil and political and social and economic rights
is, indeed, of key importance. The fundamental principle of the
interdependence and indivisibility of human rights - on which the 1961
Social Charter is based (and which is now expressly stated in the Preamble
to the Revised European Social Charter, 1996) - is essential. There would
seem to be no call to argue this point here. I have noted that the
interdependence of civil, political, social, economic and cultura] rightsis
essentially recognised in the Good Friday Agreement.

This merits being mentioned, however, with a view to the prospective
Bill of Rights for Northern Ireland.

Thereisno dichotomy, or no strict demarcation lines, between the ECHR
- to which the Good F riday Agreement explicitly refers -and the European
Social Charter. Nor is that a novel view. For example, the point was
made twenty years ago by the European Court of Human Rights; in the
Alrey case judgement (9 October [1979]; Series A No. 32).Onthe contrary,
there is an intrinsic interrelationship and - contrary to what is often
suggested - on many points an overlap between the two treaties,

Let mejust briefly note, by way of example.

* Prohibition of forced labour isembodied both in article 4 of the ECHR
and in Article 1(2) of the ESC,

* Thereisa relationship between Articles 2 and 3 of the ECHR, on the
right to life and protection against “inhuman and degrading
treatment”, and Article 3 of the ESC on the right to safe and healthy
working conditions. The European Committee of Social Rights has
made reference to this on many occasions in its rulings.

* Thereisalso an obvious relationship between Article 11 of the ECHR
on freedom of association and Article 5 of the ESC on the right to
organise, pertaining to workers’, trade union, employers’ and
employer association rights. The European Court of Human Rights
has also referred to this relationship. Thereisin turn a relationship
with Article 6 of the ESC on the right to bargain collectively.
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e Protection of the family is covered in
Article 8 of the ECHR and in the ESCin
Article 16, as well as in other provisions
(e.g.in Article 19 on migrant workers and
their families).

“Social and economic
rights are an important
complement to civil and

political rights. At the
same time, the latter

Speaking generally, then, thereisan essential provide pertinent

link between the ECHR and the ESC. Social guarantees in the
L . context of the former. It
and economic rights are an important | . o
.9 Lo is only by a combination
complement to civil and political rights. At
. . : that a good balance may
the same time, the latter provide pertinent be achieved.”
guarantees in the context of the former. Itis '
only by a combination thata good balance
may be achieved.

Thus, it would be of major significance if such a holistic approach were
applied to the drafting of the Bill of Rights for Northern Ireland. While
the ECHR now is in the process
“ it would mark an important of becoming part of the national
step and a major achievement if legal order, and is referred to
rights and guarantees embodied in explicitly in the Good Friday
the European Social Charter were Agreement, no similar standing
included in the Bill of Rights.” is yet accorded to the ESC.
Hence, from the perspective of
the protection of social and economic human rights, it would mark an
important step and a major achievement if rights and guarantees
embodied in the European Social Charter were included in the Bill of
Rights.

This is, of course, particularly true given the status and role of the Bill of

Rightsin the national legal order pursuant to the Good Friday Agreement - -

(a point to which I will return later on).

While the Charter’s provisions on many counts may seem vague - as I
have already touched upon - and not always easy to implement, ata
closer look it will be seen that in many respects it contains rights and
guarantees that are certainly concrete, justifiable and enforceable.
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A first task and challenge, then, would be to analyse the Charter and to
identify such rights and guarantees as could suitably be included in the
Bill of Rights. A second, perhaps, would be to consider how to transpose
those rights and guarantees into specific provisions adapting in an
appropriate way to national circumstances and legal tradition. That
would depend on whether one favours a technique of straightforward
incorporation or one of transposition. In either case, it may also be
considered whether to include rules on the right of access to courts and
related procedural guarantees.

Toillustrate briefly and by way of example. Firstly, itis firmly established
that the right to social and medical assistance in Article 13(1) lays down
an entitlement to public assistance as of right. Social assistance should
be granted as a “subjective (individual) right”. The European Committee
of Social Rights (ECSR) has consistently held that this implies a
requirement of that right being supported by a right of appeal to an
independentbody or, as the case may be, a court, empowered to rule on
the basis of objectively determined criteria. Furthermore applicants ought
to be able to benefit from legal assistance despite their lack of resources.

Secondly, and on a more general note, in many cases complaints by
individuals may be a measure not readily resorted to in practice. At the
level of the ESC itself, the supervisory machinery has now been reinforced
by the introduction of the collective complaints procedure, under which
organisations have a right to lodge complaints to the ECSR. In the context
of social and economic rights, procedural rights are no less important at
the national level. It could be argued, and should be considered, that
non-governmental organisations should be recognised as partners to be
consulted, and as entities with the capacity to institute legal proceedings
for the protection of the more general aspects of social and economic
rights and in instances in which no aggrieved individual with a sufficient
interest - or the requisite resources - to take court action can be found.

Put even more generally, the principle of effectiveness, including
recourse to effective remedies - which is so important in the context of
the ECHR - is equally important in the context of the European Social
Charter, and with regard to the interrelationship between the two
instruments. This, I submit, is an important aspect that needs to be taken
into consideration in the framing of national legislation as well as in its
application.
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Good faith compliance with international law
obligationsimplies that the standards imposed
by international treaties are guaranteed in the
domestic legal order.

“Good faith compliance
with international law
obligations implies
that the standards
imposed by
international treaties
are guaranteed in the
domestic legal order.”

The obligation to ensure that international
standard requirements are met rests,
primarily and fundamentally, with the State.
Hence, the focus, also as far as the European
Social Charter is concerned, may be said to
be first and foremost on the national legislature.

I have noted that according to the Good Friday Agreement, the
Westminster Parliament will retain power to legislate as necessary to
ensure that the UK’s international obligations are met in respect of
Northern Ireland. Nonetheless it may, perhaps, be appropriate to observe
that the Charter’s requirements are further reaching.

National -in this context, Westminster - legislation may providea basis
and general framework, but not necessarily a comprehensive or
exhaustive regulation of all aspects to be considered. Where legislative
and policy making powers are divided between “central” and “ regional”
governments, responsibility to ensure compliance will rest also on the
government at the “regional” level. This, I might add, is not merely a
theoretical observation. Examples exist, in the case-law of Charter
supervision, of states found not to be in compliance on the grounds of
violations ensuing from measures adopted by regional governmentsee. g..
Germany, Belgium.

Now entering an unprecedented era of devolved government, this will
bring with it new challenges for the UK, with respect to Charter
compliance - and challenges as well as opportunities, it would seem, for
the Northern Ireland authorities.

Where the Northern Ireland Assembly and administration have
competence in fields covered by the Charter, they will have to be aware
of its standards, to take account of them, and see to it that the Charter’s
requirements are respected. That should impact not only on legislative
measures, but also on administrative procedures and practices and, as
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the case may be, on policy measures in a broader sense. It is pertinent
here to recall the principle of effectiveness (which I have already briefly
referred to). It is inherent in this that the Charter (like other treaties)
requires not only formal compliance de jure. In a general context, within
a legal framework, it is equally important that the situation in practice
also conforms to the Charter’s standards. The importance of this de facto
compliance is readily attested to by the case law of the Charter supervisory
machinery, in particular the ECSR.

To put this alittle differently, the Charter and its effective implementation
at the national level presuppose an active legislature being able and
willing to take social and economic rights into account and to take them
seriously.

However, from the point of view of the Charter, the national courts and
their role should also be studied. There is, of course, an interrelationship
here, between legislation and courts. On a general note - also from the
point of view of the Charter - itis clearly preferable if legislation lays
down concrete and individualised rights and obligations. They can more
easily be handled by courts and can be better applied than abstract
intentions or goal-oriented declarations.

It is clearly preferable if legislation lays
down concrete and individualised rights
and obligations. They can more easily be
handled by courts and can be better
applied than abstract intentions or goal-
oriented declarations

“It is clearly preferable if
legislation lays down
concrete and
individualised rights and
obligations. They can more
easily be handled by courts
and can be better applied
than abstract intentions or
goal-oriented
declarations.”

Then, in this context it is pertinent to recall
the provision of the Good Friday
Agreement in which itis stated that any
legislation passed by the Northern Ireland
Assembly and subsequently found by the
courts to violate the ECHR or the Bill of Rights will not be valid. This s,
indeed, a highly significant provision, laying down an important principle
of constitutional law. This kind of principle I am familiar with, albeit in a
different context. The power of courts to review and set aside legislation
on the grounds of non-conformity with constitutional law normsis a
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well-embedded principle of long standing

in Norwegian constitutional law. How important it

would be if rights and
guarantees embodied in
the Evuropean Social
Charter were made part
of a Bill of Rights. It
would as a matter of
principle amount to a
significant
strengthening of the
protection of social and
economic rights in
domestic law.”

How important it would be if rights and
guarantees embodied in the European
Social Charter were made part of a Bill of
Rights. It would as a matter of principle
amount to a significant strengthening of
the protection of social and economic rights
in domestic law.

Atany rate, the norm thus expressed in the
Good Friday Agreement certainly
emphasises the pointI touched upon a little
earlier, of how important it would be if
rights and guarantees embodied in the European Social Charter were
made part of a Bill of Rights. From the point of view of the Charter that
would, of course, be welcomed as a way of recognising its importance in
the national legal order. More importantly, though, it would as a matter
of principle amount to a significant strengthening of the protection of
social and economic rights in domestic law. The courts will then be
empowered to review and, as the case may be, set aside statutory
provisions not conforming to the rights and guarantees thus included.
And in the case of a conflict of norms the courts will, presumably, be able
tobasea decision in the individual case directly on the relevant provisions
of the Bill of Rights itself.

The importance of a possible inclusion of Charter standards in a Bill of
Rights may however also go further.

Before proceeding, however, let me note that from the way itis worded,
I'take it that this provision of the Good F riday Agreement on judicial
review will not apply in respect of legislation passed by the Westminster
Parliament. That may seem a rather significant limitation of the scope of
the principle. Again, I am not as well versed in your legal system, or how
itmay be foreseen to develop, as to venture to try and assess the potential
importance in practice of such a limitation. What I would suggest,
however - with reference to the observations I am about to make - is that
it should not necessarily be considered to exclude the courts from drawing
on guarantees embodied in a Bill of Rights also in this regard.
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Beyond - or supplementing - judicial review in the strict sense (if it may
be put in such terms), the inclusion of Charter standards in a Bill of Rights
would also - at least so I presume - provide a strong foundation and
impetus for the courts to interpret and apply statutes so as to conformin
the best possible way with those standards and the requirements implied
therein. By this kind of approach the courts would have the possibility to
contribute in a positive way to the effective implementation and
enforcement of the rights and guarantees concerned. This could be applied
not only to points of substantive law. As I have already touched upon,
procedural rights are important and can be used to make social and
economic rights more effective. For instance, applying this kind of
approach and relying on the principle of effectiveness as one inherent in
the Charter, the courts could grant NGOs locus standi - if that right is
notalready recognised in domestic law - to act as plaintiffs or interveners
in litigation pertaining to social and economic rights in such contexts as
Ihave mentioned previously.

As this last point would suggest, the general approach could be taken
even a step further. If basic principles or provisions of the Charter are
recognised in a Bill of Rights, that may be seen as a basis for applying
the same kind of approach in respect of the standards that are not explicitly
incorporated or transposed into the Bill of Rights. And recognition in
principle of Charter standards could in a similar way be given effect
with regard to the interpretation and application of national legislation
generally.

Whether this could be a viable approach will of course depend both on
how aBill of Rights is framed and on constitutional or other principles
of law otherwise prevailing in the national legal order. Once again,  am
not in a position to assess or purport to advise. What I am doing here is
merely indicating possible lines of thinking, drawing on experience from
my own domestic legal order.

At this point, and on the same basis, I could add an observation on a
differing note. An act incorporating certain human rights conventions
into Norwegian law was passed just recently. In the course of the debate
preceding the enactment, some notes of concern were voiced that when
limiting the Act to encompass only certain specific treaties, this may be
taken as a basis for arguing that those that are not included can not be
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regarded as equally important and hence not be accorded similar
importance or weight with regard to judicial review and the construction
by courts of domestic laws.

Still, itis arguable that being one arm of the State, the courts must be -
or, atany rate, should be - obliged to take due regard of all international
obligations undertaken by the State. Consequently, a general principle
of “presumption of harmony” should prevail. Domesticlegislation must
be presumed to respect, and not be intended to breach, international law
obligations, and thus it should be interpreted and applied by the courts
accordingly, so as to ensure that conformity is attained as far as possible.

This is, in principle, the prevailing approach in N orwegian law. To
counteract distinctions being made between different treaties or treaty
obligations, a principle to that effect may be asserted in some form of
“general clause” or preamble to legislation or in the preparatory work
of the relevant Act - whicheveris appropriate in the national legal tradition.
In Norway, itis the latter approach that has been relied on. How effective
that will prove to be remains to be seen.

From this, I'shall turn to a different point, but again based on the debate
connected to the recent Act on incorporation of human rights treaties in
Norway. The point I wish to make is that, if the implementation of
international human rights standards is to be effective, legislative action
needs tobe supplemented and supported by other measures of a practical
nature. You have, [ am sure, already recognised and taken due account
of this in conjunction with the incorporation of the ECHR into domestic
law. Permit me to say, however, that while the ECHR in general is well
known - though perhaps not its content in detail and the substantial
case-law pertaining to it - the situation might not be the same when it
comes to the European Social Charter. Itis my experience, on home turf
and elsewhere, that people - and that would include judges - have scant,
if any, knowledge of the Charter, its standards and requirements.

Hence, itisa paramount task also to promote knowledge, to disseminate
information, and to make the relevant materials and adequate resources
available - to government officials and judges, and also to legal and other
practitioners and to individuals - so that law on the books may become
law in practical reality. Put bluntly, if no one knows, nothing happens.
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“It is a paramount task
also to promote
knowledge, to
disseminate information,
and to make the relevant
materials and adequate
resources available - to
government officials and
judges, and also to legal
and other practitioners
and to individuals - so
that law on the books
may become law in
practical reality.”

Thank you.

In closing, let me just briefly note, that the
European Convention on Human Rights is
now in the process of becoming an effective
partof your national legal order. Drafting a
Bill of Rights is a unique opportunity to
expand on this - “supplementing the
ECHR”, to employ the language of the
Good Friday Agreement- thereby laying the
foundations of a more comprehensive and
coherent protection of human rights. That
isachallenge and an aim, which, if attained,
would mark a significant achievement that,
no doubt, will be highly appreciated and
warmly welcomed well beyond the
boundaries of Northern Ireland.
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“Socio-economic rights in a domestic
charter of rights
— a Canadian perspective”

Bruce Porter,
Centre for Equality Rights in
Accommodation®

It really is a great privilege for me to be here and

be able to participate in what1 gatherisa fairly early stage of the process
of constructing a Bill of Rights for Northern Ireland. Itisa particular
privilege tobe asked to talk about socio-economic rights, because I sense
from experiences elsewhere, and from the few daysIhavebeen here,
that this could be a critical aspect of the discussion, and perhaps the
foundation for a visionary and unifying Bill of Rights which might not
otherwise be possible.

The processis at an early stage, but already I sense a really critical energy
and enthusiasm among the few people who are working onit. Thave
had a chance to look at the background papers that have been created
for the Human Rights Commission, and also the work that CAJhasdone,
and I have been immensely impressed by all of that work, particularly
the work on socio-economic rights and equality. The debate is off to an
incredible start.

At this stage it is perhaps a somewhat cloistered discussion among people
who have experience of human rights and has not yetengaged a wider
audience. That is not surprising, though. In my experience there tend to
be four important phases of constitution building when it happens. This
is the first phase, when a relatively small group of experts - people who
already know the field - start to survey the terrain and come up with
drafts and proposals of the kinds of rights and categories of rights that
you might think about putting into a constitution or Bill of Rights.

®This address was given as part of a series of lectures hosted by CAJ in Belfast in
May 2001.
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The second stage, which I do not think has really happened here in any
major way yet, is a more political stage when politicians start to wake up
to the process and see that there are some implications for them in all of
it. Atthat point, an earlier conceptual and intellectual discourse turns
more into a discourse of ‘power” and debates about jurisdiction. People
start to think “what are the implications here in terms of what institutions
have what power? To what levels of government does this apply? Do we
really want courts to have power to reverse decisions that we as legislators
have made? Do we want a Human Rights Commission to have this
kind of power - for example, to bring complaints against government?’
There is a danger, in fact, that the whole process can flounder at this
stage because you can get all sorts of different political groups reading
political agendas into the constitution making process, sometimes when
they are not even there. Social democrats and trade unionists can fear
that itis a conservative agenda to give social policy issues over to the
courts. Conservatives complain that it is a left-wing agenda to give too
much power to particular interest groups. As you canimagine, it can all
start to unravel.

Hopefully, though, the process moves on to the third phase. Thatis the
phase when the people wake up to the fact that this is something that
could be pretty important to them. This happens in different ways in
different contexts. In South Africa, of course, there was the personality
of Nelson Mandela to bring a unique energy and enthusiasm to the
human rights debate, and make it an integral part of starting anew,
defining a new constitutional democracy. But even without Mandela, I
don’t think those who had struggled against apartheid for so many years
would have been willing to hand over the issue of what rights would be
protected to a few politicians. So there was an engagement there that
was unquestionable.

In Canada, twenty years ago when we were engaging in the debate about
our constitution, it was a bit more problematic. Pierre Elliott Trudeau,
the Prime Minister at the time, dedicated himself in his last term to
repatriating the Canadian Constitution from Westminster and to getting
agreement on a new charter of rights and freedoms. But thiswasnota
vision which was necessarily shared by other politicians, particularly our
provincial premiers, and the more we moved from phase one to phase
two, and the politicians started to look at what the implications were, the
more it began to become mired in politics.
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At a First Ministers’ meeting called in order to discuss the idea and see
whether it was possible to proceed with any consensus, the prevalent
view among the other first ministers seemed to be that this was likely to
gonowhere. There were a number of Provincial Premiers who felt that
federal government had too centralista vision. There were others who
felt that a Charter of Rights would permit unacceptable judicial intrusion
into the legislative domain, contrary to our parliamentary tradition. They
condemned the “creeping republicanism from the south” — which for
us, of course, referred to the United States.

Interestingly it was the first time a First Ministers’ conference was
televised — they probably expected nobody to be watching. But Prime
Minister Trudeau, knowing that the project was injeopardy of unravelling
into political disarray, simply ignored all the Premiers around the table
and spoke, at the outset, directly to the television camera, addressing the
Canadian people. Essentially he said: ‘This whole process is not really
aboutusaround this table. Itis not about how much power the provinces
have, or how much power the federal government has, or how much
power the court has. Itis about the citizens of Canada setting rules and
establishing basic values, a framework within which all of us have to
operate. The discussionis not really about us and what we want, itis
about the basic rules and values that the Canadian people want to set for
their governments.’

And it worked. The public woke up and said, "Hey this project is
kind of interesting’. Of course what was most interesting to them
was not the stuff about amending clauses and jurisdictional levels
but this idea of a charter of rights. What kinds of rights did we want?
What kind of values did we want to protect from assault by politicians
and governments? All of a sudden the discussion was back on track
and we were into phase three.

Of course, it is not always clear sailing after the publicis engaged. In
Canada 20 years ago it became clear that the politicians might not
support clauses that had been proposed to enhance protection of women'’s
equality and equality in general. Important phraseology had been
proposed to include protection of the “equal benefit of the law” which
was very important to women in order to distinguish any emerging cases
under the new Charter from an earlier Bill of Rights. Under the earlier

75



Social-economic rights in a domestic charter of rights - a Canadian perspective

Bill, equality had been restricted to equality “before” the law, so that as
long as a law was applied equally to all, it did not matter if it was
discriminatory in its effect. One infamous decision under the old Bill
had found that a woman who was discriminated against because she
was pregnant had notbeen discriminated against on the grounds of her
sex because there were no pregnant men to compare her to - thus no
basis for finding unequal treatment.

In order to ensure that the new Charter of Rights would guarantee more
than this formalisticnotion of equality and would address the underlying
causes of disadvantage and how to remedy them, new phraseology for
the protection of equality was developed which referred not only to being
“equal under the law” and “before the law”, but also entitlement to
“equal benefit of the law”. This wording suggested that even when it
comes to the substance of legislation itself, such as the provisions of
benefits in social programmes, the right to equality would impose
substantive obligations on governments to promote and protect equality
and address disadvantage. I see thatin some of the drafts that people
have come up with already in Northern Ireland that language has been
incorporated, so to that extent Canada may have made some positive
contribution.

When it became clear that this language was threatened, along with a
separate section that talked about the equality of women and men, almost
instantaneously - it was kind of miraculous —a group called the Ad Hoc
Committee of Women sprung up. What was incredible was that it was
notjustlawyers, although there were lawyers, and it was notjust political
parties, although there were political parties represented, but there were
women working in shelters, there were women working on anti-poverty,
women working on issues of violence against women. It was really quite
unprecedented to have this kind of diversity of women united around
one cause, and it became very clear within a short time that politicians
would not get away with weakening the protection of women’s equality
rights in the draft Charter.

The fourth stage of the debate starts off from the moment at which a
constitution or Bill of Rights is finally adopted. I think it is at that
point that one realises that all this enthusiasm and all this work went
into something that is very important, but is at the same time only a lot
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of words on paper. One of the women from a grassroots organization
who was involved in the Ad Hoc Committee of Women said at the end of
the lobbying that “constitutional rights are a hell of a lot to lose, but they
are not a hell of a lot to gain”.

In other words, when it is all over, even if you succeed in winning the
rights you fought for, you have only rights that are written. Rights are
not really for writing - they are for claiming. Most of the definitions,
most of the problems, most of the questions about what these are really
going to mean to
people, and what
difference they are
going to make in their
lives, are going to be
resolved in that process
of claiming rights.

“In other words, when it is all over, even if
you succeed in winning the rights you
fought for, you have only rights that are
written. Rights are not really for writing -
they are for claiming.”

Itis worth thinking now about how you can draft a Bill of Rights with
the real purpose of rights in mind, remaining cognisant of how the words
on paper will play out in the claiming process. What messages are you
sending to courts about what rights claims are not going to be heard
and what rights claims are going to be heard, and who is going to be
included in and whois going to be excluded from this new constitutional
democracy that you are designing? Sometimes these questions get lost
in debates about what categories of rights to include and which to exclude,
and we lose sight of whatis really at stake in the constitution making
process. When you consider the claiming process that gives social
meaning torights, you realise that many of the categories through which
the debate is conceptualised are not, in fact, that meaningful. Rights
claimants do not claim categories of rights. In factI would really suggest
that this whole category of rights we are talking about tonight - socio-
economic rights - is really a conceptual abstraction, it does not really
exist as a separate category of rights at all.

At home, I never get a phone call from a woman who is facing
homelessness saying ‘I want to make a social and economic rights claim
to aright to adequate housing’. She does notsay ‘I want to make a civil
and political rights claim to non-discrimination’. She outlines the situation
sheis facing. Perhaps her entitlement to social assistance has been reduced
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to the point where the level of her shelter allowance is $300 lower than
she can find an apartment for, so she can barely afford what s out there.
She may have found an apartment that morning but the landlord said
he would not rent it to her because she would be paying 65% of her
income towards rent. (There is a rule where they will not rent to anyone
paying over 30% of their income towards rent.)

There are components in that scenario that have been the basis of rights’
claims that we have brought forward to address the systemicissues that
this woman is facing and that are causing homelessness, and I will talk a
bit later about what we have tried to do under the Canadian Charter to
advance those claims. Of course, that is informed by what is in the
Canadian Charter, and is limited by what is not. But the point I am
making here is that it is my job on the other end of the phone to put the
categories of rights in place, to put a little framework over what she is
telling me, but that is not the story she is telling me. Sheis tellingme a
rights’story, she is telling me thata human right has been violated, sheis
telling me that what has happened to her is not fair, she is telling me it
does not feel like it is just, she thinks there should be something that can
be done about it and she thinks it is a human rights issue. But she does
not disaggregate her claim into a social and economic rights claim and a
civil and political rights claim. Itisa human rights claim.

And sheisright. She is right not only in terms of the indivisibility of the
issues denying her adequate housing, but she is right conceptually. Even
atthe international level, we talk about human rights being indivisible,
and revolving around the central values
of dignity, security, integrity and
equality. She knows what she is
describing is a human rights issue; she
is describing systemic barriers which
deprive her of these values.

“... at the international
level, we talk about human
rights being indivisible, and
revolving around the central
values of dignity, security,
integrity and equality.”

I think this is going to be important as
you think through what is going to be
in your Bill of Rights and hear people making arguments about this and
that category of rights. Social and economic rights will be described
and debated as if they were a distinct compartment of rights. Do we
really want to include this category? Do we want to give courts powers
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to adjudicate these types of issues? The issues will be defined insome

quarters by what they mean to le

gislators, or as areas in which money is

spent. They may also be defined by lawyers and judges saying that

phone? It is what is keeping her from a life of dignity, equality and

security. Surely that has to be the
focus in deciding what rights you
wantin there, and what message
youwantto send, not only to the
courts, but to politicians and as a
sort of reflection within the
community itself, about what
values are being held dear, and
what kind of constitutional
democracy you want to live in,

When social and economic rights
were referred to in the debates
about the Canadian Constitution
twenty one years ago, it was
suggested that there be a
reference put in to the

“But what does it mean to the
wonian on the other end of the
phone? It is what is keeping her
from a life of dignity, equality and
security. Surely that has to be the
focus in deciding what rights you
want in there, and what message
Yyou want to send, not only to the
courts, but to politicians and as g
sort of reflection within the
community itself, about what
values are being held dear, and what
kind of constitutional democracy

you want to live in.”

International Covenanton Economic, Social and Cultural Rights. It was

notabig lobby; it got no attention

atall. When it was put forward, the

then Minister of Justice, Jean Chretien - now our Prime Minister -
responded by saying that these rights were high-sounding rhetoric - the
right to food, the right to housing and so on, but you could not put
everything in a constitution. He said ‘I am waiting for somebody to
suggest that we put my Aunt Bertha’s recipe for apple pie into the

constitution’.

Inyour discussions about social and economic rights, you will need to
consider this argument, that the inclusion of such rights broadens the

framework of rights so far as to bly
I'would suggest in fact is that it

I the focus of rights protection, What
does the opposite. With emerging

jurisprudence it is becoming clear that the inclusion of economic and
social rights actually refines the focus of constitutional rights so that the
issues of the most disadvantaged groups are not lost, so those who most
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need the protection of the constitution are not ignored, so the claims that
are actually at the heart of these fundamental values of dignity and
equality are validated and made central to the ongoing process of rights
claiming.

We did not manage to get socio-economic rights into the Canadian
Charter, but we wereliving in a different world then. Social and economic
rights were in a complete backwater of
the international human rights

“With emerging
jurisprudence it is becoming
clear that the inclusion of
economic and social rights
actually refines the focus of
constitutional rights so that
the issues of the most
disadvantaged groups are
not lost; so those who most
need the protection of the
constitution are not
ignored; so the claims that
are actually at the heart of
these fundamental values of

movement. The Universal Declaration
had affirmed that economic and social
rights were integral components of
human rights generally. Rights like the
right to an adequate standard of living,
including food, clothing and housing,
theright to education, the right to work
freely chosen, the right to health — these
were all included in the Universal
Declaration, and there had been a long-
standing commitment to the notion that
all these rights, both civil and political
and economic, social and cultural were
indivisible and interdependent. But this

dignity and equality are
validated and made central
to the ongoing process of
rights claiming.”

was largely on the intellectual level.

When it came to the concrete
institutional level, on the civil and
political rights side you had a very well
respected treaty monitoring body established in 1976 called the Human
Rights Committee. This Committee not only carried out five-year periodic
reviews of governments for their compliance with the Covenant on Civil
and Political Rights, but was also able to receive individual complaints
or petitions alleging violations of civil and political rights. The Optional
Protocol, as it is called, to the Covenant on Civil and Political Rights
came into force at the same time as the Covenant itself. So since 1976 -
for twenty-five years - we have had on the international level evolving
jurisprudence about what civil and political rights mean and what
constitutes a violation of civil and political rights. This evolving
international jurisprudence has fed into all sorts of jurisprudence on the
domestic level.
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On the economic, social and cultural rights side, on the other hand,
although you had an International Covenant on Economic, Social and
Cultural Rights, which was supposed to have the same status, there was
no Optional Protocol permitting complaints of violations. There still isn't,
although there is debate about having one. There was little evolving
jurisprudence. In most domestic regimes, there was no recognition that
social and economic rights could be adjudicated. It was generally thought
that these were more policy objectives than rights — ‘high sounding
rhetoric’ asJean Chretien said. But that has really dramatically changed
inrecent years. There is now a recognition at the international level that
socio-economic rights are rights which are not mere policy objectives of
governments, notjust goals or aspirations, but rights which need to be
claimed and adjudicated.

Virtually every modern human rights treaty
system, whether it isin Africa or Europe or
in the Inter-American system, now has

“There is now a
recognition at the
international level

that socio-economic
rights are rights
which are not mere
policy objectives of
governments, not just
goals or aspirations,
but rights which need
to be claimed and
adjudicated.”

provisions not only for socio-economic rights
in words, but for socio-economic rights’
adjudication, with complaints procedures and
so on. The European Social Charter now has
protection for rights, even such as protection
from poverty and social exclusion, and a
group complaints mechanism whereby
violations of those rights can be alleged and
adjudicated.

While at the UN level we do not yet have an Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights, the
review of countries’ compliance with the Covenant has dramatically
improved, so that we now have an emerging jurisprudence on social
and economicrights which feeds into domestic adjudication. In the early
years of the Covenant there had been at the UN level only a few quite
ineffective working groups charged with monitoring compliance with
the Covenant. In 1985/86, the Economic and Social Council of the United
Nations constituted the Committee on Economic, Social and Cultural
Rights. This Committee has now developed quite a respectable
jurisprudence, not from individual complaints, but from general
comments and periodic reviews of State Parties.
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In the Canadian context, the changes to the way the Committee
monitored compliance with the Covenant made a significant difference
in advancing social and economic rights claims domestically. Atits first
review, in 1988, the only participants in the process were the government
of Canada and the Committee members. Those whose rights were at
issue had no place in the process, and no one really paid any attention to
it. In 1993, when Canada was to be reviewed for the second time by the
Committee, a coalition of groups from Canada asked that they develop
a procedure so that NGOs could actually make submissions to the
Committee about what constituted violations of economic and social
rights in Canada. We argued that the whole process did not mean much
if the UN Committee only heard from the government and could not
hear from the people whose rights were at stake. In response, the
Committee initiated a new procedure allowing NGO submissions. A
couple of us rushed over to Geneva to represent the National Anti-Poverty
Organisation and the Charter Committee on Poverty Issues, to present
to the Committee (in the context of the periodic review of Canada) alleged
violations of the Covenant. Since then, NGO submissions have become
a critical component to the Committee’s periodic reviews of states’
compliance with the Covenant.

It is a kind of quasi-adjudicative procedure, even within the periodic
review process, where NGOs from most countries that are being reviewed
will show up before the Committee and will present documentation. Itis
very much like a court-case in that the evidence has to be very well
documented and based on solid authority if you want the Committee to
pay any attention to it. The Committee reviews it and puts questions to
the government and officials based on this information, providing the
government with the opportunity to dispute contested evidence or justify
impugned actions or policies. At the end of the process, one gets
“concluding observations” in which the Committee identifies positive
areas where compliance with the Covenant is being advanced and
“concerns” about areas where the Covenant is not being implemented
or where itis being violated. We goback to Canada, then, with decisions
or observations from a UN treaty monitoring body, which constitute
respected jurisprudence interpreting how the Covenant applies to
contemporary issues and policies in Canada. We are able to rely on
these when the issues addressed by the Committee go before courts and
tribunals in Canada, not as binding law, but as relevant sources of law
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from which our courts and tribunals should benefit in interpreting the
meaning of domestic law.

So socio-economic rights havereally emerged from the “high sounding
rhetoric” referred to by Mr. Chretien in 1980 and have entered a whole
field of rights adjudication, both internationally and in many regional
and domestic contexts. Why have they emerged? Why are they
considered such a pressing issue now?

In the twenty years since we debated our Charter of Rights in Canada,
we have witnessed dramatic changes that are making us think differently
about human rights and what is necessary to protect dignity, security
and equality. If Thad approached one of the parliamentarians involved
in drafting Canada’s Charter of Rights and Freedoms back in 1980 about
food banks,  would have been greeted with a blank stare. There wasn't
a single food bank in Canada at the time. We now have 2,600 food
banks across Canada feeding over 300,000 children every month.
Thousands of families cannot make it from the beginning to the end of
the month without this kind of assistance in order to receive basic
nutrition. Hunger hasbecome a real issue after 20 years of unprecedented
economic prosperity and growth in the country, which, for six years, has
perched at the top of the UNDP development index, which measures
the quality of life and well-being in various countries.

In 1980, a parliamentarian interested in the problem of “homelessness”
in Canada would find in the parliamentary library a couple of reports
about transient men living in weekly rental accommodation or “flop
houses” in a few of the larger cities in Canada. Now, of course, thereare
many more reports, but parliamentarians would not need to go to the
library to find out about homelessness. They would have stepped over
homeless people on the way to the parliament buildings and would read
about deaths on the cold streets every winter. It would have been
unthinkable twenty years ago that after two decades of unprecedented
economic prosperity, development and new technology, we would see
Canada move from a system in which we would rarely see anyone
homeless - in which people were entitled in law to financial assistance to
cover basic necessities such as housing - to one in which legislators have
revoked the most basic legal protections of income adequacy and access
tohousing, and have explicitly adopted policies that would force people
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into homelessness and hunger. A Canada where we have tens of
thousands every night without a home, many sleeping in shelters that
are significantly below the UN standards for refugee camps. A Canada
where we have people dying on the streets, where if you walk around in
any of the big cities like Toronto in the winter, you will be sure to see
dozens of homeless people huddled over grates for warmth.

So what happened? It is not just happening in Canada. When
Canadians look to our neighbours in the south, the richest nation in
the world, things are significantly worse even than in Canada in terms
of poverty and homelessness. And in virtually every developed country,
we have seen increases in poverty and homelessness in recent years
despite strong economic growth.

We are dealing with a very different world compared to twenty years
ago - a world in which governments both see themselves and act
differently, particularly in relation to protecting fundamental social rights.
At the time Trudeau was Prime Minister in Canada and we adopted the
Charter of Rights, it was assumed that governments were perhaps better
situated than courts to protect vulnerable groups and ensure a “just
society.” Politicians didn't imagine that we needed social and economic
rights to force governments to do what they did naturally. Now, however,
things have changed.

Our governments now see themselves fundamentally as actorsin a global
market place. They must always have one eye on the credit rating
agencies in New York who are looking critically at how much they are
spending on social programmes. If these agencies downgrade the
government’s credit rating, that could change the deficit significantly. If
governments improve social programmes and have to raise corporate
tax rates to pay for them, then they may repel investment and leave
more people unemployed.

Competition between and among governments for investment, and their
interaction with private market forces, has seriously eroded the
commitments to social rights, which, twenty years ago, seemed
unquestionable.
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One response to these trends has been that emerging constitutional
democracies are beginning to see the kinds of values that have to be
protected through rights as being social and economic in nature, as well
as civil and political. The fear about governments acting outside of an
agreed set of rules or standards can no longer be defined solely in terms
of what governments might do when they intrude on our privacy, or our
freedom. We have to worry increasingly about what governments are
failing to do when they abdicate their fundamental responsibilities to

protect disadvantaged groups.

Constitutional democracies are turning to
social and economic rights to establish a
common setof rules or standards which may
prevent the further erosion of social
programs and protective legislation that
results from governments competing against
each other in the global market.

One country, however, cannot accomplish
this alone. Together, we have to develop an
international rule of law, which says that
social and economic rights are not just
fundamental values in South Africa, or
Canada, or Europe, or South America, but
that these are universal rights, which courts
everywhere will begin to enforce and ensure
that governments live up to.

“Constitutional
democracies are tu rning
to social and economic
rights to establish a
common set of rules or
standards which may
prevent the further
erosion of social
programs and protective
legislation that results
from governments
competing against each
other in the global
market.”

Certainly we have not responded fastenough. We are way behind the
corporations and behind the trade and investment agreements which
are making sure that a regulatory measure which might protect jobs in
one country, but might disadvantage a trading partner, can be challenged
by a corporation and that these corporate claims can be adjudicated and
enforced. Corporations from other countries can challenge legislative
regulation or subsidies before a trade panel fairly quickly, and geta
decision. On the side of the people who might be hurt by those kinds of
decisions, on the other hand, we are struggling to quickly catch up with
anotion of human rights which can allow us to insist that these too are
universal values that we can build into our shared agreements with other

85



Social-economic rights in a domestic charter of rights - a Canadian perspective

countries. Europe, of course, has been significantly ahead of the game
intrying to develop social rights that go with trading relations, but it not
something that can just be done on a regional basis.

Itisincreasingly clear that the protection of social and economic rights
cannot be restricted to international agreements. All the evidence we
have shows that rights
have tobe rights locally
within  your own
constitution, and within
your own legislation, if
they are really to make
adifference. You have
to be able to claim and
enforce them locally.
So, in  emerging
constitutional
democracies, whether it
is Latin America or South Africa, countries are opting for including social
and economic rights as enforceable rights that can be adjudicated. These
are standards and international rights that countries and governments
need to be held accountable to, and many governments, to their credit,
are choosing when they are drafting constitutions to be held accountable
to them through domestic courts and tribunals.

“It is increasingly clear that the protection
of social and economic rights cannot be
restricted to international agreements. All
the evidence we have shows that rights have
to be rights locally within your own
constitution, and within your own
legislation, if they are really to make a
difference. You have to be able to claim and
enforce them locally.”

The most recent example is South A frica. South Africa chose to include
the right to adequate housing, the right to social security, the right to
water, the right to food, the right to access to healthcare - a number of
very important social and economic rights - in its Bill of Rights. Recently,
the first ‘right to adequate housing’ case was adjudicated in the
Constitutional Court in South Africa and it found that the government
had failed in its constitutional duties when it allowed 900 individuals,
including 500 children, to live in a sports field after having been evicted
from their squatter community, without basic facilities, without drinking
water, and without a decent roof over their heads,

Thisisa democratically elected government and one in which we can

actually have a lot of faith. But things get missed, and when the
government of South Africa was before the Constitutional Courtin this
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case, it had to admit that there had not really been any hearings into
how much it would cost to deal with the issues faced by these families
and others like them. There had not really been a process of costing out
what would be required to have a program to deal with emergency
housing for families in this type of situation. The government had a
pretty good housing programme in place for dealing with longer-term
housing problems, but they had somehow failed to address this shorter-
term problem. So the Constitutional Court found that the government
had failed in its constitutional duty with respect to these families but
they left it up to the government of South Africa to work with other
levels of government to remedy the problem.

Giving constitutional legitimacy to social and economic rights claims
inevitably gives rise to new types of relationships between courts and
legislators. The Court struck nothing downin this case. Thiswasnota
constitutional challenge that struck down a piece of legislation and said
‘no, you went too far and violated these individuals’ rights’. The Court
did not find that the eviction itself had been a violation, because it was
an eviction that was long-planned and was a component of actually
developing affordable housing. It wasdone in accordance with the law.
The violation was in not providing what was necessary, and innot meeting
positive obligations that are necessary to protect the right to adequate
housing. Thus, the Court cannot itself achieve the remedy simply by
striking down legislation or stopping an eviction. The Courtleftitup to
the government to take the necessary positive actions. So this decision
was not the court taking over housing policy, but the court essentially
doing what is the job of courts - to determine whether basic values of
security and dignity and equality arebeing complied with in government

policy.

What we are seeing, then, is not to be understood as an expansion of the
role of courts into a new “category” of rights, which were previously
excluded, but rather an important move towards a new paradigm of
human rights. We are dealing with new problems, new kinds of issues

and we need new approaches to rights in order to effectively deal with
them.

It seems to me that the contradiction that we had in the heart of the
earlier paradigm of rights, and which restricted them predominantly to
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civil and political rights, was the premise that somehow the primary
thing we had to fear from governments was excessive government action.
If we thought of governments negatively as things that tended to act
excessively, or in ways that were improper, then we forgot about the
problem that sometimes governments do not do the things that they
havetodotoensure dignity, security and equality. Excluding the positive
components of government obligations from the ambit of human rights
clearly leaves us with a paradigm of rights which is increasingly incapable
of dealing with the kind of problems broughtby people to organisations
like mine in Canada and to organisations like the Legal Resources Centre
in South Africa.

In the Canadian context, what we had to do with those claims, rather
than using socio-economic rights - which were not in our Charter - was
to try to exploit the fact of indivisibility and interdependence in order to
validate claims with a substantive social rights component. Partof that
was something that I think was inevitable in the evolution of the concept
of equality in Canada and elsewhere. When people with disabilities
brought claims to the Human Rights Commission in Canada, it was
clear that in asking for equality, they were asking for more than the
“same treatment”. Equality meant having ajob along with other people,
and having a job meant the provision of accessible premises or special
technology in order to accommodate the needs that were unique to a
particular disability. These things cost money, and so within our human
rights jurisprudence, we had an evolving recognition that equality
sometimes makes demands on governments to provide things.

This approach really means that things, which in another regime might
be claimed as a socio-economic right, could be claimed in Canadaasa
component of the right to equality. Let me give the example of a recent
case at the Supreme Court of Canada - the Eldridge case. Susan Eldridge
and Linda Warren were both deaf and were unable to communicate
effectively with their doctors because signlanguage interpreter services
werenot provided. Linda Warren had the frightening experience of giving
birth to twins prematurely without being able to communicate with
hospital staff about what was happening. She and Susan Eldrid ge alleged
that the failure to provide interpreter services asa component of healthcare
in British Columbia violated their right to equality. The government
argued that thiswas a disadvantage that the claimants already had; the
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government did not cause the disadvantage, there had been a programme
(funded as anon-profit), which had provided interpreter services, butit
ran out of funding so it stopped providing the services. The government
had never provided the services, so theissue wasnot thatit had stopped
providing the services; the government really had not done anything,
and they were being asked in a sense to start anew programme to meet
aneed that they had not met in the past.

The government had argued successfully at the Court of Appeal level
that if the Court told them that interpreter services was a need thathad
to take priority over needs in the healthcare system, or over different
needs in the social services sector, they would be acting inappropriately.
They argued that this type of decision about which needs should be
prioritised was not the role of courts but of legislators. So at the Court of
Appeal level, the Eldridge claim was defeated because it was seen to
extend the reach of courts into an area that was not really their terrain.
The Supreme Court of Canada unanimously reversed that decision,
however, and said that governments were advancing “a thin and
impoverished vision of equality” to suggest that equality means simply
providing services in the same manner to everyone while failing to provide
the resources necessary for disadvantaged individualsand groups to enjoy
them in a meaningful way.

If you take that kind of approach to equality, it seems to me that the
kinds of changes that we have seen in Canada - dealing with poverty,
homelessness, leaving single mothers withoutadequate financial assistance
_ could be subjected to exactly the same kind of analysis. In fact, we
have our first poverty and homelessness claim going to the Supreme
Court of Canada in the Autumn. I have to say that it has been a real
battle to try to convince the courts to extend the “substantive” approach
to equality toissues related to poverty, and so far the experience on some
of the most important poverty related issues has been the opposite of the
Eldridge experience. The response of lower courts to poverty related
inequalities has been to say thatbecause socio-economic rights are not
included in the Canadian Charter, these kinds of claims to security and
dignity are beyond the scope of the Charter’s protections.

In Ontario, for example, we had welfare cuts in 1995 of 22%, reducing
benefits, which were already inadequate to alevel which we showed in
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undisputed evidence before the court would probably double the reliance
on food banks and force 120,000 households and 67,000 single mothers
out of their homes. All of what our experts predicted, unfortunately,
came true. Anumber of recipients challenged the cuts as violations of
the Charter, arguing that they clearly deprived single mothers, people
with disabilities and other people relying on social assistance, of basic
dignity, security and equality.

The court did not really question the validity of our evidence. It accepted
that “the daily strain of surviving and caring for children on a low and
inadequate income is unrelenting and debilitating; all recipients of social
assistance and welfare payments will suffer in some way from the
reduction in assistance; many will be forced to find other accommodation
or make other living arrangements. If cheaper accommodation is not
available, as may well be the case, particularly in metropolitan Toronto,
many may become homeless.”

Clearly, on that evidence, “security of the person” and “equality” were
breached under any reasonable definition of those terms. However, what
the court said was that the right to security of the person does not provide
the applicants with any legal rights to live on social assistance. The
legislature could repeal the social assistance statutes if it wanted. Well,
that was pretty shocking - that we would have a charter of rights which
guarantees security and equality, but the legislature could take away
everything that the most vulnerable groups in society rely on in order to
be able to feed and clothe and house themselves — where is the reasoning
in that? The reasoning, of course, was that this was an economic right,
and there are no economicrights in the Canadian Charter of Rights and
Freedoms.

It was the same in other lower court cases. Eric Fernandez suffered
from a muscular degenerative disease and had relied on a partner to
provide attendant carein order for him to live in his home. When the
partner left, he needed attendant care for certain times of the day in
order to stay in his home. The alternative was to move into hospital full-
time at a significantly higher cost than paying for attendant care in the
home. So he asked for financial assistance, which was available on a
discretionary basis from the province of Manitoba, so that he could stay
in his home. When he was refused, he challenged that decision as
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violating his Charter rights to security of the person and to equality. The
court ruled in that case too that this was a socio-economic rights claim
and therefore excluded from the ambit of the Charter. 1t said Fernandez
“was not being disadvantaged because of any personal characteristic or
because of his disability - he was unable to remain community-based
because he had no carer, because he must rely on public assistance, and
because the facilities available to meet his needs were limited.”

So the experience we have had is that it is the Supreme Court that has
applied a “substantive” approach to equality, to issues of disability, sex
equality or the protection of sexual orientation in human rights codes.
Further, the Supreme Court has made it clear that courts are supposed
to interpret rights in the Charter consistently with Canada’s international
obligations, including our international obligations under the Covenant
on Economic, Social and Cultural Rights and under the Convention on
the Rights of the Child.

The Court has recently found that international human rights law should
be a “critical influence on the interpretation of the scope of the rights
included in the Charter.” This wasin a case dealing with the deportation
of a woman from Jamaica who had four children bornin Canada, and
who would have to be separated from her children if she were to be
deported. In the exercise of discretion on humanitarian and
compassionate grounds, the question was whether the administrator had
erred in failing to consider the best interests of the child, whichis aright
protected under the Convention on the Rights of the Child. The answer
was‘yes’ — the reasonable exercise of discretion must give sufficient weight
to the central values contained in international human rights instruments,
and the provisions of the Charter of Rights should be interpreted in a
manner that is consistent with these values. So it is clear that courts
should be interpreting the Charter rights to “security of the person” and
“equality”, if they can, in a way thatis consistent with the recognition
that adequate food, clothing and housing are basicrights.

The Committee on Economic, Social and Cultural Rights has suggested
quite clearly that the right to equality should wherever possible be
interpreted in a manner which provides remedies to violations of socio-
economic rights. When cases like the challenge to welfare cuts in Ontario,
or the denial of special assistance to Eric Fernandez, were reviewed by

91



Social-economic rights in a domestic charter of rights - a Canadian perspective

the U.N. Committee on Economic, Social and Cultural Rights in its
periodic review of Canada in 1998, the Committee made it very clear
that the courts in Canada were not acting in compliance with Canada’s
international obligations when they denied legal remedies to these types
of claims. Even the government of Canada was saying before the
Committee that section 7 of the Charter on the right to security of the
person can and should be interpreted to include basic necessities. Yet
back in the Canadian courts, provincial governments were arguing that
you can eliminate social assistance altogether without violating the
Charter.

So we have had this kind of disjuncture. None of the cases like the
Fernandez case, or the welfare cuts case, got to the Supreme Court of
Canada - they were both denied leave. The case that will be heard in the
Autumn is the case of Louise Gosselin. She was a welfare recipient in
Quebec who was the victim of a regulation which limited the amount of
social assistance for under 30’s who are employable to $158 a month -
about £60 a month. Itis essentially undisputed in the evidence that you
could not provide yourself with food, clothing and housing in Montreal
with thatamount of assistance. So she suffered all the kinds of hardships
that are typical of women who are forced into homelessness — she was
vulnerable to an attempted sexual assault, she had to turn at one time to
prostitution to survive, she lived for a time with a man for whom she had
really little affection, essentially because he was her only source of food
and shelter. When she finally turned 30 and her entitlement went up to
$470, she said she felt like she had survived this horrific ordeal and was
finally emerging into a meaningful life.

It would be hard to suggest that Louise Gosselin had any meaningful
security of the person, and it would be hard to argue that she had
any meaningful equality in the sense of that term adopted by the Supreme
Court of Canada in other cases. What will trouble the Supreme Court
when they hear the case, however, is the fact that this may be seen by
some as a different kind of rights claim — a substantive rights claim that
deals with the positive obligations of governments in social programmes.
The Eldridge case required interpreter services, which required
programme and cost money - but not that much money. We are dealing
here with social programmes and social programme cuts, which engage
some of the major fiscal issues that governments are dealing with. The
Court will be asking itself, is this really the role of the courts?
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I am hopeful that the Court will realise that to interpret the Charter of
Rights as applying to these kinds of issues is absolutely criticalif you are
going to makeita Charter of Rights for everybody in Canada. If they
reject Louise Gosselin’s claim, what kind of message isit really sending
out to Canadians about our Charter of Rights? Itis amessage that says
that thisis a Charter of Rights which will validate discrimination claims
as long as it is somebody who is disadvantaged by discrimination,
perhaps refused a job, but not from someone whoisjobless. Tt will validate
a claim that is related to some sort of personal characteristic that might
be defined in current parlance as ‘the worthy poor’. Butifitisa claim
from somebody whois increasingly subject to quite incredible stereotypes
and hostility - ‘the welfare poor’ — then somehow, because it is coming
from the most marginalized and disadvantaged person, it loses its
standing under the Charter of Rights.

This is a critical kind of decision to leave up to the Supreme Court of
Canada - one which will have a major impact on the future of the Charter
of Rights and what it means for Canadians. We are lookingat complex
situations, where we know there was pressure from the International
Monetary Fund on our Finance Minister in the mid-nineties to remove
the Canada Assistance Plan Act, which required provinces to provide
adequate levels of financial assistance so as to cover the costs of basic
necessities like food, clothing and housing. It was the decision to revoke
the Canada Assistance Plan which actually enabled provinces to putin
place the kind of welfare cuts that have had all these devastating
consequernces.

So, these are issues where the Supreme Court in Canadaisnotjust dealing
with a particular violationin one province, or even simply in one country.
It is dealing with systemicissues that are confronting the human rights
movement around the world. The fact that our Supreme Court justices
are now talking tojudges inSouth Africa and in many other countries,
and that judges everywhere are starting to wrestle with these kinds of
questions, means that where ten or fifteen years ago courts might have
been fairly comfortable asserting that “it's not our role”, “we're not
competent to determine these types of issues” or “that’snotour legitimate
role in a constitutional democracy”, now I think they must see that courts
and tribunals elsewhere are successfully adjudicating these types of claims,
that they are increasingly central to the international human rights
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movement which gave birth to our
Charter, and that courts do have an
important role to play holding
governments accountable to
fundamental values necessary to
dignity, equality and security of the
person.

“Courts do have an important
role to play holding
governments accountable to
fundamental values necessary
to dignity, equality and
security of the person.”

There was one case in which our current Chief Justice, Beverly McLachlin,
was dealing with arguments from the government to suggest that
somehow the courts should not be playing any kind of role in these
complex social policy areas. I think what she said is something that s
worth thinking about in your deliberations about what rights gointo a
Bill of Rights for Northern Ireland. She said:

“Parliament has its role, to choose the appropriate response to social
problems within the limiting framework of the Constitution. But
the courts also have a role to determine, objectively and impartially,
whether parliament’s choice falls within the limiting framework of
the Constitution. The courts are no more permitted to abdicate their
responsibility than is parliament. To carry judicial deference to the
point of accepting parliament’s views simply on the basis that the
problem is serious and the solution difficult, would be to diminish
the role of the courts in the constitutional process and to weaken the
© structure of rights upon which our constitution and our nation is
founded.”

I think the drafters of the Canadian Charter would probably agree with
that, and even though they did not include socio-economic rights when
they drafted the Charter, I think these days they would recognize that
this “category” of rights is actually an integral component of many of
the rights that were explicitly enumerated in our Charter. When there
were consultations last year about what should go into a new Canadian
HumanRights Act, it was unanimous in every consultation with equality-
seeking groups—women, people with disabilities, visible minorities, youth
—that social and economic rights are fundamental to the protection of
equality. They all said that “for us, the big equality issue is poverty’.
There was an organisation of low-income women in Ottawa a number
of years ago that distributed a button that always liked. Itsaid, “Poverty
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stops Equality — Equality stops Poverty”. These rights cannot be
separated into airtight categories — courts cannot do it and constitutional
drafters cannot do it. If we really want to protect dignity and equality
and security, we have to deal with poverty, we have to deal with

homelessness, and we have to deal with
access to basic social and economic
rights. Itis really ultimately a question
of full citizenship, of affirming a
progressive notion of a “just society”.

These are the kinds of things we talked
about twenty years ago in Canada
and which we continue to debate
through the process of claiming and
adjudicating fundamental rights.
They are the kinds of things you are
going to be talking about in the next

“If we really want to protect
dignity and equality and
security, we have to deal with
poverty, we have to deal with
homelessness, and we have to
deal with access to basic social
and economic rights. It is
really ultimately a question
of full citizenship, of
affirming a progressive
notion of a “just society”.”

couple of years in Northern Ireland. I hope that you will be able to work
collaboratively with groups in other countries who are trying to bring
these types of issues forward as claims, because we are in it for the long
haul. It is not something that is going tobe solved just in the drafting of
a Northern Ireland Bill of Rights, but I think if we work together and
within an evolving human rights framework, we really can start to make

adifference to people’s lives.

Thanks very much.
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I know that the last thing you want is another outsider coming over and
starting to tell you how to handle your affairs here in Northern Ireland,
and nothing is further from my mind. In fact, it was far from clear to me
when [ was invited to come what it was that I would have to say that
would be relevant. I have however the sense that some lessons learned
from the international dimension may have some pertinence. I am
certainly not going to try to draw the connections too closely.

The human rights construct is fairly novel in human history. Some people
try to trace it back to the Classics and Antigone -1 am not convinced. It
really firstemerged as part of the Enlightenment in response to a growing
awareness, in a more complex society and a more mercantile society,
that a heavy autocratic hand was not the best way for societies to be
governed. The manifestations we saw of that were the US Bill of Rights,
the French Declaration and arguably the revolutions that gaverise to
them. But the human rights idea remained one that was not relevantin
the international domain, not one that affected international relations.
Human rights were perceived as matters essentially within the jurisdiction
of states, and therefore not a suitable topic of international relations, much
less international law.

While there had been some steps towards an international awareness of
human rights issues - for example, in the area of slavery, in the area of
minorities’ protection after the first World War, and in the area of labour
rights protection also after the first World War — the idea did not come
into focus as a fully fledged issue on the international scene until the

7 This address was given as part of a series of lectures hosted by CAJ on a Bill of
Rights for Northern Ireland, in Belfast in May 2001.
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Charter of the United Nations (UN) in 1945. At that time, when human
rights clauses did appear, including amongst the purposes of the United
Nations in Article One of the UN Charter, this came about not least
because of the realisation that people came to believe that a bad human
rights situation at home could also lead to deep disorder abroad. The
shock and revulsion occasioned by the nature, scope and extent of the
human rights violations that characterised Nazi Germany were the key
impetus to change.

But, the UN had a long way to go. Even at that time, the sense was that
at best the UN could set standards - it could not look at individual
countries” human rights performance, much less individual cases of
violation of human rights. So they busied themselves with setting
standards, the most notable and resonant of which, and arguably still
the most important of which, was the Universal Declaration of Human
Rights adopted by the UN General Assembly on 10™ December 1948,
the day which we now commemorate annually as International Human
Rights Day.

The UN then did go on to start developing human rights treaties.
Declarations were not seen as necessarily legally binding. There was a
sense that only with treaties could one impose clear legal obligations,
and even more, only with treaties could one establish the machinery
that could begin to hold states accountable. If states themselves, by virtue
of their sovereign independence, could not be subject to scrutiny of their
human rights performance without their own free will to that effect,
ratifying a treaty providing for such scrutiny was a manifestation of
that free will. The ratification of a treaty dispensed with the obstacle of
‘sovereign independence’ that persisted at that time.

So at the international level, work began on an International Covenant
on Civil and Political Rights and an International Covenant on Economic,
Social and Cultural Rights. These two instruments took a long time to
be adopted. The work started around 1950 but the texts were only
completed in 1966 - sixteen years later. When eventually adopted by the
UN General Assembly, they could not come into force until 35 countries
had ratified them. That did not happen for another ten years. So the
treaties did not actually come into force until 1976, just a quarter of a
century ago - that is pretty recent. Knowing that things were going
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very slowly at the UN level, Europe decided to move faster, and indeed
in 1950 it adopted the European Convention on Human Rights, the
document which, with amendments, now gives us most of the norms
that we have incorporated at long last into our own law through the
Human Rights Act.

Indeed, there havebeen more treaties and more machinery since then,
although most of that machinery is at first brush rather weak. For
example, the only automatic right of treaty bodies - such as the Human
Rights Committee established under the Covenant on Civil and Political
Rights, on which I now sit - is to require of states that they submit a
periodic report. We can then scrutinise this with a delegation of the state
concerned, and then aftera dialogue, we can formulate some conclusions.
That is as far as it goes; there is no complaints system - or at least no
automatic complaints system. If a state has accepted, as the UK has, a
right of inter-state complaint, then it is possible for one state to bring a
complaint against another state. It has not happened yet. Also, under
an Optional Protocol to the Covenant, if an individual makes a complaint,
then the Committee hasa rightto receive such complaints and hear them
and effectively adjudicate, although its findings are not binding. The
UK is not one of the approximately 90 countries that have accepted the
right to individual petition to the Hluman Rights Committee.

The point I am trying to make however is not to give a disquisition on
international human rights machinery, but to indicate how slow the
implementation of human rights has been in coming, and particularly
through the treaty procedure. It was partly frustration at such delays
thatled the UN Commission on Human Rights to set up certain kinds of
‘thematic’ machinery, which could look at particular kinds of violations
of human rights. There is a Working Group on Disappearances, a
Working Group on Arbitrary Detentions, a Special Rapporteur on
Summary and Arbitrary Executions, a Special Rapporteur on Torture
(the mandate for which I am currently responsible) and others — I think
some of you may have heard of the Special Rapporteur on the
Independence of Judges and Lawyers. We are able to take up individual
cases, ask governments to respond to the information we receive, and
formulate conclusions. We can also g0 ona mission to countries where
there seems to be a general problem falling within our mandate, and do
areporton what we have found.
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The fact that this system is now in play - the non-treaty procedures like
the ones I have just mentioned, the thematic ones - and the fact thatnow
more and more countries are bound by treaty procedures (including the
optional parts of them) is a remarkable step forward. When I first started
working in the human rights field at Amnesty International in 1973,
none of that existed. Being Legal Adviser there was a part-time post,
and it also involved having other research tasks as well. By the time I
had left however, I left behind an office in New York, an office in Geneva,
an office in Brussels and about 10 people working solely on international
human rights law issues in the headquarters office in London. This was
due simply to the fact that the nature of the work had expanded at a
quantum rate.

The message I want to convey with all of this is that we are talking about
areal sea change. Human rights are now found in the constitutions of
most countries. The debate has moved from the national to the
international, and from the international back to the national, in a way
that I really think permits one to conclude
that it is an idea whose time has come. Do
I think that means that human rights -
especially with the collapse of the major
world ideological face-offs - are now the
modern ideology? Some, though not
usually human rights activists, even claim
it is the next religion. The answer is of
course not. Human rights are a framework
for discourse in conflict resolution. They
are about how, not about what. The what
has to be worked out, the substance has to
be worked out. But human rights create
the rules of the game. Human rights
constitute the playing field, not the game
itself. Iwould argue that they are arguably
anecessary condition for a good game.

“Human rights are a
framework for discourse
in conflict resolution.
They are about how, not
about what. The “what”
has to be worked out ...
but human rights create
the rules of the game.
Human rights constitute
the playing field, not the
game itself. I would
argue that they are
arguably a necessary
condition for a good
game.”

Human rights do not create substantive solutions to problems. They
help societies to find the most suitable solutions to those problems. Take
the example of the rights to freedom of information and freedom of
association. These rights are necessary if decision-makers are going to
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beable to gather the information they need to take decisions and if people
who are going to be affected by those decisions are able to communicate
the relevant information to those who are going to take the decisions, A

be, today’s losers may be tomorrow’s winners and vice versa. Thatis the
basicidea of those particular rights, as well as others, such as the right to
participate in government.

Itis no accident that human rights figure large in conflict settlements
thathave taken place around the world. You can hardly read these days
ofa settlement of a civil conflict which does not have a substantia] human
rights component toiit, sometimes even of ajudicial nature, but certainly
of anormative and of an institutional nature. Look at Central and South
America, South Africa and the Balkans.
Human rights are seen as part of the
prescription for creating the possibilities, not
only of an end to conflict, but the avoidance
of conflict in the future., Very often of course,
human rights are addressed because human
rights violations have been, or have been
perceived by atleast some, to be at the heart
of the conflict in the first place. It may not
always be the case but it is often the case.
Frequently, human rightsissues are central
to the solution as wel] as sometimes central to the conflict. Evidently,
because of that centrality, human rights are often seen as controversial,
not least because they tend to be invoked during the conflict
predominantly by one side.

“Human rights are
seen as part of the
prescription for
creating the
possibilities, not only |
of an end to conflict,
but the avoidance of
conflict in the future.”

Alternatively human rights is about setting limits to the authority of the
existing dispensation whatever that is - remember the English Bill of
Rights, remember the French Declaration - those benefiting from the
existing dispensation will often be inclined to be suspicious of human
rights discourse.
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Those remarks are not only relevant to conflict situations - the same can
be true in ordinary civil situations. I visit countries around the world to
look at conditions of detention and treatment of people deprived of their
liberty. If I had been doing it twenty years ago, most of the time I would
have been visiting political prisoners. Now, most of the time, I am visiting
ordinary criminal suspects, or even convicted criminals. There is a real
prevalence of public insecurity around the world. Risesin crime lead to
demands for stronger measures to restore public order and draconian
measures are seen as necessary in order to deal with the perceived
problem on the streets, or in people’s homes.

But does this law and order approach work? Does it solve the problem?
Of course not - because only certain kinds of people are likely to be the
victims of torture and ill treatment: they are almost certainly going to be
the poor, the marginalized, the minorities, and people of the wrong colour.
Just last year  was in Brazil, and it was simply staggering how the worst
places of detention and the worst treatment that people had received at
the hands of their captors and interrogators was among the black
population. It was vivid. Interestingly, nobody had pointed it out to me,
itjustjumped out at me, and I am not claiming any special sensitivity. It
was just there unavoidably to be absorbed. So these are the people most
likely to be tortured.

3

“human rights are often
going to be seen as
something threatening
by people with
comfortable lifestyles

On the other hand, human rights are often
going to be seen as something threatening
by people with comfortable lifestyles that,
understandably, do not care for feeling
menaced when they walk the streets. So

that, understandably, do
not care for feeling
menaced when they walk
the streets. So human
rights are unpopular,
benefiting those who at
the bottom seem not to
have the same human
dignity, or deserve the
same respect for that
dignity as ourselves.”

human rights are unpopular, benefiting
those who at the bottom seem not to have
the same human dignity, or deserve the
same respect for that dignity as ourselves.

Of course, those who defend human rights
then come to be tarred with the same
brush. Non-governmental organisations
working for human rights, even national
institutions working for human rights and
lawyers defending unpopular clients are
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often seen as partisan, defending unpopular people. Thisleaves them
being identified with the actual acts of those people. They may well be
perceived as more concerned with the victims of the violations rather
than the victims of the original crime.

One must not of course forget the victims of the original crime - they
may be many, and the harm and injury they have sustained may be
deep and lasting. But that does not mean that those who work to defend
rights should be tarred with the guilt of the offences or suspected offences
committed by those they are defending. However professional they are,
and however committed to exposing the truth, their message will be
ignored if they are tarred that way. I have even known some countries
where the tarring of human rights organisations - sometimes called “red-
baiting” in right-wing countries, sometimes called “CIA puppets” inother
countries - in fact can lead to extra-judicial measures of various nasty
sorts, not excluding death, being inflicted on such people.

But human rights are not and cannot be about all the pain and suffering
in the world. They are about, in my view, what they have traditionally
been about, and what have already indicated they are about - which is
the relationship between governors
and governed. They are about the
rules that mediate that relationship.
That is how it has been historically,
that I think is how intuitively most
people understand the notion,
certainly that is the general approach
in international law to the issue.

“But human rights are not
and cannot be about all the
pain and suffering in the
world. They are about, in
niy view, what they have
traditionally been about, and
what I have already indicated
they are about - which is the
relationship between
governors and governed.”

[ am a so-called ‘mainstream
traditionalist’ in my approach to
human rights. Butjustbecause] take
the view that victims of crime, whether
the crime be politically motivated or not, are just that - victims of crime
- does not mean that they do not merit attention. Itis not appropriate, in
my view, to describe them as “victims of human rights violations”, butit
is certainly appropriate to be concerned for them as victims - victims of
crime. Indeed there are organisations that work to protect such victims,
and so there should be. In fact1 particularly remember a very satisfying
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experience in the mid-eighties of representing Amnesty International -

and there were other human ri

ghts organisations - at meetings in which

crime victims’ organisations were also present. We worked together to
develop what was to become the UN Declaration on Victims of Crime
and Abuse of Power. This instrumentin fact precisely, far from posing a
contradiction between the two, perceived that the two issues could be
integrated, or at least complementary. Indeed, you will find some
individuals working in both human rights organisations and in victims
organisations - just as you find them working in human rights
organisations and in development organisations. These tasks are
complementary but different. I guess that I am saying that human rights
defending organisations have a right to stick to their task!

Another topic that often comes u

p in discussions with governments came

up very directly in the drafting of another UN Declaration which is called
briefly the Human Rights Defenders Declaration (the full title is the
Declaration on the Rightand Responsibility of Every Individual, Group
and Organ of Society to Promote and Protect Universally Recognised
Rights and Fundamental F reedoms)! The title alone is a good example
of how the UN tends to be prolix and it is not always by accident, since
Some governments work very hard to preventhuman rights language

being too resonant or accessible.

When they were drafting that Declaration in the late eighties/early
nineties, there were plenty of delegations talking about responsibilities,

“Those who know a bit of
legal theory know that it is
often said that there is no
right without a
corresponding obligation.
That means that a person
does not have a right unless
some other person has an

The obligation and the right
do not necessarily vest in the

same person.”

obligation to meet that right.

These delegations wanted to
concentrate on human responsibilities,
Butfirst of all, one had to cut through
ajurisprudential misunderstanding.
Those who know a bit of legal theory
know that it is often said that there i
no right without a corresponding
obligation. That means that a person
does nothavea right unless some other
person has an obligation to meet that
right. The obligation and the rightdo
notnecessarily vest in the same person.
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But of course, this was not the major concern. There was the more political
element to the argument. Countries with notoriously poor human rights
records wanted obligations to trump rights.

In the end, we worked it out so that the Declaration included a lot of
language about obligations and responsibility, and indeed not least the
obligation and responsibility to conform with national law, butit was
made clear this had to be consistent with human rights obligations under
international law. That was the important point. It should be self-evident
that people indeed have a whole range of obligations they must conform
to. The whole legal system and the whole political system of society
impose responsibilities on them and ignorance of the law is no excuse.
But the law itself must be consistent with international human rights
standards for it to be worthy of that respect. So each society is absolutely
free to control itself the way it sees fit, but within the limits of this rather
big ring that they are given to play in by the human rights paradigm.

One of the key problems we have tended to face at the international
level is the problem of implementation at the national level. Very often
the law is beautiful but the practice is not. Again, let me take an example
from the area of torture. Very often, in fact almost uniformly, torture is
acrime under a state’s law. Butitis a crime that tends to get committed
with impunity. There are a number of reasons for that. One problem is
that, even though the law may prohibit torture, it creates or allows for
the preconditions for torture to thrive. For example, prolonged
incommunicado detention is permitted creating exactly the conditions
that are necessary for the captors and the interrogators to work their
will. Inother cases the law is good with very strong rules: a maximum of
24 hours detention before having to be brought to ajudge - which is best
international practice - or access toa lawyer immediately, or at least within
24 hours.

Butstill torture takes place, and one of the reasons why it still takes place
is this continuing problem of impunity. Essentially what we are dealing
with - and this is true in respect of most human rights violations - are
criminal actions carried out by those who are supposed to be upholding
the law. Sometimes those charged with upholding the law may feel that
it is necessary to “cut corners”, or “bend the rules”, or whatever
euphemism law enforcement officials around the world give, tojustify

105



A Bill of Rights for Northern Ireland: Some International Lessons

torture and torture-like practices. So, what societies are also beginning
to discover is that they need new institutions, they need new bodies to
help spur the standard institutions into some kind of self-awareness and
more, some kind of self-control. But relying, as a number of
Commonwealth countries do, and the UK is no exception, on the system
itself automatically to police itself has not always proved to be terribly
effective. Itis often necessary to create new machinery with powers that
can really ensure that the information that those responsible for law
enforcement do not want to get out does come out, especially when they
are breaking the law.

One might ask if there is value-added to a national Bill of Rights? That
is a very difficult one. I tend normally to start from a more defensive
posture. Whether one is talking about a regional human rights treaty or
a national human rights document of some sort, I tend to start by saying
‘well fine, but make sure it does not go below the international standards
that are out there’. Obviously in the UK context, we have already solved
that arguably with the European Convention on Human Rights. But
whatis also clear is that there are rights contained in the two international
covenants on human rights - the Covenant on Civil and Political Rights
and the Covenant on Economic, Social and Cultural Rights - to which
the UK isa party and yet which have most certainly not been incorporated
into national law. So it seems to me
there is already fertile ground for
potential development in a Bill of
Rights. So too in other areas where
maybe the law is a bit general, or
arcane, or historically resonant, but
perhaps not terribly clear - especially
as interpreted by national and
international courts over the years. It
might well be better to be more specific
about those norms, more specific
about those rules, and use language
for them that resonate with the society
in question. I suppose also when
societies have their own problems, and certain rights speak more to those
problems than certain other rights, it might be necessary to give special
attention to the articulation of those rights.

“In the long run, human
rights are in everybody’s
interest too, because a stable
society is in everybody’s
interest, and respect for
human rights is a major
contribution to a stable
society. Human rights are a
necessary, albeit not a
sufficient, condition of
political stability.”
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S0, by way of conclusion, I would argue that human rights deserve respect
because every human being deserves respect for their human dignity.
Deny human dignity and rights to some and you potentially deny them
toall. In the long run, human rights are in everybody’s interest too,
because a stable society is in everybody’s interest, and respect for human
rights is a major contribution to a stable society. Human rights are a
necessary, albeit not a sufficient, condition of political stability.

If anything that I have said does read across to Northern Ireland, that
would be very gratifying. In turn, I am confident that what happens
here will read across to other societies seeking toimprove their conditions
of life, dignity and respect.

Thank you for your attention.
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I think it is fair to say that there cannot have been a more difficult time
than this to talk about human rights values, and yet there cannot be a
more important time to understand what human rights values are. We
are probably on the brink of a war fought partly in the name of human
rights and freedom, and we are also being told that human rights must
not weaken us, nor hamper us, inour resolve to fight this war. So never
has it been more important to be clear what we are talking about when
we evoke the term human rights.

Until very recently, if you asked most people across the water what they
thought human rights were, they would probably have said it is
something that foreigners lack. Here in Northern Ireland I am aware
that the term human rights has tended to be associated with one side of
the political divide but, as Minister for Education Martin McGuinness
forcefully just said, the idea of human rights is nothing if it does not
apply to all people and all peoples around the world.

The term human rights did not come into common usage until after the
end of the Second World War, but its pedigree goes back much further -
some would argue as far as ancient Rome and Greece.

Certainly the idea became a popular one at the time of the Enlightenment
at the end of the 18th century, from whence the idea of natural rights
was used to topple governments and spawned the French and American
uprisings, to the 1948 Universal Declaration of Human Rights (UDHR),

5This address was given during a conference on human rights education hosted
by the Department of Education and the NI Human Rights Commission, in Belfast,
in September 2001.
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and its direct descendant the 1950 European Convention on Human
Rights (ECHR).

But during these tumultuous 200 years or more, the idea of fundamental
rights has not stayed still: it has evolved to reflect different social and
political conditions; it has evolved to meet the demands of the men and
women who have shaped the idea of rights over time; and it has evolved
through what most commentators tend to refer to as three generations
of rights. I actually prefer to use the term ‘waves’ of rights to highlight
the dynamism involved in this evolution. In my view, the defining values
underlying the three ‘waves’ are:

®  Liberty - whichis what we associate primarily with the first
wave of the Enlightenment;

® Community - which is a value that came to stand hand in hand
with liberty after the second World War, and is manifested in
the Universal Declaration of Human Rights and all the treaties
and Bills of Rights which have flowed from it; and

®  Mutuality - which is the value that we are seeing up and coming
in what I call the modern, third, wave of rights.

The underlying principle, which unites those three waves, is, of course,
human dignity, and that value has come to have more and more
prominence in human rights thinking as the years have gone by.

Now [ have to make a confession at this point, I had prepared a speech
to give to you which would have unpacked those ideas, which is in written
form. Butlast nightIdecided to trash that speech, because after having
spent an absolutely fascinating afternoon and evening talking to people
here, I decided that probably the most useful thing to do at this point
was to debunk three myths about human rights that are perhaps even
more prevalent this side of the water than the other side.

The first myth is that human rights are all about individualism,
irresponsible freedom and selfishness. From my point of view, that view
stems from the confusion between the first and second wave of rights
that T have just spoken about. What was the first wave of rights about?
Basically, individuals rejected the autocratic state and the hold of the
church at the time, and they said “we want the state off our backs”.
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That's very crude, but that was the predominant value of the
Enlightenment Bills of Rights, the American Bill of Rights, the French
Declaration of Rights and so on, which still have standing in the world
today.

But actually, after the Second World War, the human rights community
sat down and asked, “Where have we got to?” For it was in the continent
of democracy and rights that some of the worst atrocities that had ever
been carried out took place. The whole world was embroiled with the
atrocities of Europe. Of course, it was not just states that carried out
those atrocities: thousands, if not millions, of ordinary men and women,
under orders or otherwise, participated in the discrimination, persecution,
deportation and murders of millions of their fellow citizens who happened
to be of another faith or race or nationality or disability or sexual
orientation than themselves. So what the drafters of the Universal
Declaration of Human Rights said to themselves was: “It is notenough
just to get the state off our backs or to say we demand you don’t do this
or youdon'tdo that. We have to create a new sense of moral purpose.” It
was with this in mind that they drafted the Universal Declaration.

Now let us have a look at some of what I am saying and see if [ am
telling you the truth and notjustbeing a propagandist here. Letushave
alook at some of the articles in the Universal Declaration, for example,
Article 1. Being the first Article, itis notan afterthought, and it says “all
human beings are born free and equal in dignity and they should act towards
one another in a spirit of brotherhood” (sic). The very first Article talks to
all of us - it does not say ‘state go away, leave us alone so we can all do
whatever we want’ —it says we have got to think about this and we have
got tobehave appropriately.

Now let us move on to Article 29 of the UDHR - this goes even further:
“Everyone has duties to the community in which alone the free and full
development of the personality is possible.” Thatis not just saying that
we have duties, it is saying we are part of a community. Thatis why I
emphasise the value of community in this second wave. Article 29 is
saying we are not just isolated individualists, selfishand concerned for
ourselves, indeed wedonoteven develop as people unless we understand
we are part of a wider community. The second clause of that Article goes
on to talk about limitations on rights. It says there have to be limitations
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on rights if we are going to live in a community, and we have to have
community. Most importantly of all, by being placed in the same Article,
those limitations are tied to the idea of individual responsibilities.

Of course the Universal Declaration is only a declaration - it has informed
international law and it is hugely morally important and symbolic - but
itisjusta declaration. The European Convention on Human Rights, on
the other hand, is a binding treaty and it was binding on our government
even before it was incorporated into our law and made to be directly
binding on our judges and public authorities. If we look at Article 10 of
the European Convention on Human Rights, itis particularly interesting,
because after saying that we all have a right to freedom of expression, it
says the exercise of these freedoms - since it carries with it duties and
responsibilities - may be subjected to restrictions.

There are two things to note here. First of all, could there be a greater
contrast that illustrates my point than the first amendment of the
American Bill of Rights from the great Enlightenment days - which says
there shall be no laws to restrict freedom of expression - compared to
Article 10 of the ECHR which says that freedom of expression carries
with it responsibilities and duties? There is a new mindsetin post-war
thinking, and it is essential that we all grasp it if any of us want to be
ambassadors of human rights in the modern day. It says there have to
be restrictions on —or qualifications to — most rights, but equally a right
cannot just be restricted whenever the government wants. Restrictions
have to be necessary - that is they have to achieve an important legitimate
social end. Those ends tend to be goals like public safety; for example,
you do not just introduce mass censorship at a time of international
conflict. The limitation has to be proportionate to the legitimate end that
is trying to be achieved - in other words you do not use a sledgehammer

to crack a nut. These are the fundamental principles of human rights
thinking.

There is also the International Covenant on Civil and Political Rights
(ICCPR), which is, if you like, the legally enforceable arm of the
Universal Declaration - sometimes known as one half of the International
Bill of Rights. In its preamble it goes even further than this. Although of
course preambles are not legally enforceable, they are very strong
exhortations. The ICCPR preamble doesn'tjust say thatindividuals have
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responsibilities, which are reflected in limitations on their rights, and it
does not just say that individuals are part of a wider community. It also
says we have a duty to promote the idea of human rights.

I am very happy to see that the Northern Ireland Human Rights
Commission reflects this approach in the preamble of the draft Bill of
Rights, currently out for consultation. I think this Bill of Rights
consultation is a wonderful exercise on which I congratulate the
Commission. So, there it is. The next time somebody tells you -if you
happen to think that human rights is a good idea - that you are an
individualist, selfish, anti-communitarian person, you just quote them
this preamble which absolutely gets to the heart of what second wave
human rights thinking is all about.

Now there is no better illustration of the difference between first and
second wave rights than the issue of discrimination, and racial and
religious discrimination in particular. The Nazi Holocaust influenced
every aspect of the deliberations of the drafters of the 1948 UDHR, leading
to anew emphasis on the value of equality. Equality was no longer to
just mean the old Enlightenment idea of formal equality, thatis that all
laws should apply equally to everyone - not that they ever did in practice
of course. Now in the Universal Declaration of Human Rights we see a
new idea (for its time). States should not just ‘be off our backs’; states
now have an obligation to protect us, and part of that obligation is to
take positive actions to root out racial and religious discrimination,
including by private parties. So on human rights grounds, people are
told they cannot be free to choose who to let their house to, or who to hire
and fire, or who to sit next to on a bus, and this of course completely
changes the concept of freedom that is at the heart of second wave rights.

Having [ hope stabbed in the heart the first myth that rights are all about
individualism, let us move onto the second myth. Thisisa more difficult
and complex one: that human rights are a set of detached, detailed legal
rules which are way above the head of most of us. There is even the
argument that human rights prevent states taking the necessary steps to
protect us in times of crisis. “Bunkum and balderdash”, as someone
notably said. Human rights are essentially a set of values and principles,
which influence law and which establish the framework within which
specific legislation and policy operate. Human rights and Bills of Rights
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“Human rights are essentially a set
of values and principles, which
influence law and which establish
the framework within which
specific legislation and policy
operate. Human rights and Bills of
Rights are the skeletons from which
the law is then interpreted,
understood and developed. What
human rights are not — precisely
what they are not — is a set of rules
and regulations like the so-called
‘black letter law’ with which we are

are the skeletons from which
the law is then interpreted,
understood and developed.
What human rights are not —
precisely what they are not - is
a set of rules and regulations
like the so-called ‘black letter
law” with which we are more
familiar in the UK.

One of the problems is that our
lawyers are trained in a
different mind-set and a

different legal system, so they
see words like free speech,
privacy and so on, and they
translate them into detailed
rules and tell you exactly what it means, when they do not know - precisely
because they are a set of broad principles and values. So you have to
have the confidence to argue back at lawyers if they tell you they are
absolutely clear what this means, because most of the time they are not.
When you move away from the hard edges - like the right to life, to be
free from torture, slavery etc, which yes, do have clear meanings in human
rights law —and move into issues like privacy, free speech, freedom of
assembly and so on, there are very few once-and-for-all human rights
answers. Instead human rights values set the contours of debate and
establish what is off limits. Beyond this, however, there is plenty of room
for discussion, which incorporates differing views.

more familiar in the UK.“

After much discussion, I am pleased to say this approach is reflected in
the draft human rights unit for key stage 3 produced by the Department
for Education and Science (DFES) in London, which [ know does not
apply to you, but I thought you would be interested in it. Under the
heading “Expectations”, it says “pupils should realise that human rights
legislation is underpinned by values that are common to all people”. It
goes on to suggest a series of exercises to debate human rights values, for
example, suggest what a human rights charter might look like in their
school, then compare it to the rights in the European Convention and in
the Human Rights Act, and then have a debate about what one does
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when these rights conflict with each other - like CCTV and privacy, or
free speech and incitement to racial/religious hatred. An anticipated
outcome of the unit is an understanding of the distinction between human
rights that can be legally enforced and those that reflect broad principles;
an understanding of the tension, if you like, between the law that is
developing, and a set or principles which will continue to shape the law.

Buta more fundamental outcome that I would like to see is greater human
rights literacy than we are witnessing today. If we are really to be engaged
in some kind of war - whatever form it takes - in the name of human
rights and freedom, then you as educators, and all of us as a society,
have a responsibility to articulate clearly what we mean by that. We
should understand that human rights definitely does not mean that states
are prohibited from taking the necessary steps to protect citizens from
harm - something that is bound to come up in the current climate in any
discussion on human rights. I have to tell you it is quite the opposite: if
you wantto start quoting human rights law you can start telling people
thathumanrights law requires states to protect their citizens. That is one
of the first principles of human rights law, and there are masses of case
law about how states have to set up criminal justice systems that are
effective and investigate crimes and so on, but the way they doithas to
be within the framework of human rights principles, and any steps taken
have to be necessary and proportionate to meet the legitimate end of
public safety.

What is encouraging about the third wave of rights that I see coming
through in this post cold war era - through the Internet, through the
web, through the international dialogue that is beginning to form around
human rights - is an appreciation that human rights are fundamentally
asetof ethical values. They are values that need to be implanted in the
board-room as much as in the courts, that need to be embedded in the
bloodstream of public services — as one Permanent Secretary in Whitehall
recently said —as much as they do in the mainstream of law, and that
children need to be educated in human rights values every bit as much
asjudges.

Thatleads to my third and final myth, which in many ways is the most

worrying of all. Those of us who argue that human rights are a set of
values are sometimes accused of being the proselytisers of a new and
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dangerous secular religion, a religion that is all the more dangerous
because it pretends to be self evident and it tends to present itself as a set
of universal truths.

Now where do Ibegin? First of all let me say this clearly —human rights
are not secular values, neither are they religious values. They actually
draw from the precepts and the belief systems of all the main religions. I

will only mention

“First of all let me say this clearly — human rights thls' once, but
are not secular values, neither are they religious outside there is a
values. They actually draw from the precepts and | flyer formy very
the belief systems of all the main religions.” cheap book
“Values for a

Godless Age” (and I can dispute ‘godless age’ afterwards with anyone
who wants), which tries to show the link between human rights values
and the great religions. But the human rights movementis not a religion
—God help usifitever does become a religion or an ideology of any sort.
IhopeThave madeitclear that it is basically just a set of principles and
values, it is a framework for debate and people of very different political
and religious persuasions can accept those contours and still hold on to
their other beliefs.

Let us think clearly about this for one moment: if there is a first wave
rights principle that has survived intact and permeated into the third
wave, then surely it is freedom of thought, freedom of conscience and
freedom of religion. The Enlightenment was partly fought in the name
of freedom of religion and the last thing that is about is trying to stop
other people holding on to their beliefs.

Human rights are also actually manifestly not universal, and sometimes
I do get fed up with some of my human rights colleagues for calling
them universal. WhatI mean is that nothing is universal unless the whole
world subscribes to it, and it clearly does not. Actually, I am not even
sure that I am entirely comfortable with presenting human rights as an
aspiration for universality because there i something kind of messianic
about that. What I think it is fair to say is that if these human rights are
worth anything, then they are equally applicable to every human being
allround the world, and in that sense only —but in a very powerful sense
—are they universal.
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Human rights very simply putare a set
of ethical values, which speak, I hope,
to those of all religions and those of
none. They are values created by
human beings for human beings in
times of crisis and in times of peace.
They will forever be contested, they
forever need to be defended and they
forever need to be open to evolution,
change and self-reflection. But their
potential to inspire should not be
underestimated, and no one has
expressed this potential better than
Nelson Mandela, who reminds us that
the UN adopted the Universal
Declaration of Human Rights only a
few months after the apartheid regime
formally took power in South Africa.

Francesca Klug

“Human rights very
simply put are a set of
ethical values, which
speak, I hope, to those of all
religions and those of none.
They are values created by
human beings for human
beings in times of crisis
and in times of peace. They
will forever be contested,
they forever need to be
defended and they forever
need to be open to
evolution, change and self-
reflection. But their
potential to inspire should
not be underestimated....”

“For all the opponents of this pernicious regime the simple and noble
words of the UDHR were a sudden ray of hope at one of our darkest
moments. During the many years that followed, this document served
as a shining beacon and an inspiration to many millions of South

Africans.”

Intoday’s dark hour, the teaching of human rights in schools provides
an opportunity to inspire future generations, not to indoctrinate them
with a set of fixed rules, but to encourage them to debate and question
within a framework built on one simple quality: human empathy and

respect for human dignity.

To quote the author Ian McEwan who wrote last week, in connection

with the September 11 atrocity:

“If the hijackers had been able to imagine themselves into the thoughts
and feelings of the passengers, they would have been unable to proceed.
It is hard to be cruel once you permit yourself to enter the mind of
your victim. Imagining what it is like to be someone other than
yourself is at the core of our humanity, it is the essence of compassion

and it is the beginning of morality.”
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Itis that morality quite simply, which underlines all modern human rights
thinking. There has never been a more difficult time to explain this, and
yetithas never been more important that we do.

Thank you.
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“Dignity, Equality and Inalienable
Rights”

Archbishop Desmond Tutu®

Thank you so very much to CAJ and to your friends in the Global Citizens
Circle. Thank you for the privilege of speaking at this meeting. Itisa
hopeful time and perhaps we want to congratulate you Mr Deputy First
Minister on your election.'

Itis a hopeful time despite the horrendous ou trage of September 11* in
the United States, and the distressing response, which, as in the United
States, has killed innocent civilians in Afghanistan. So may I ask us to
observe a moment of silence, and to think of all those who were injured
or killed or who have been bereaved in an act of terrorism which we
must condemn outright, and for all the casualties since then, in the United
States and elsewhere.

Thank you.

You do know of course that I come from South Africa and who Iam? I
say that because you see, a few years ago in San Francisco I had a dear
lady rush up to me and greet me very, very warmly: “Hello Archbishop
Mandela”...she clearly thought she was getting two for the price of one!

[ come from South Africa and you must admit that God has a huge
sense of humour, for who in their right mind could ever have imagined
South Africa as a beacon of hope? If youhad said, just a few years ago,

*This lecture was the keynote event in a three-day visit by Archbishop Tutu to
Northern Ireland hosted by CAJ and the Global Citizens Circle. The lecture was
given in Belfast in November 2001.

' On the day of the lecture the First Minister and Deputy First Minister had just
been (re) elected, and Mark Durkan, the Deputy First Minister, was in the audience.
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that South Africa would have been a beacon of hope in the world, then
people would have thought that you really needed to see a psychiatrist,
or that you had a macabre sense of humour! For those people, South
Africawould have been an example only of the most ghastly awfulness;
anexample of how not to deal with problems and especially not problems
between sections of a society who had daggers drawn, baying for one
another’s blood, incapable of believing that any good could ever come
from the adversaries’ camp. South Africa, peopled as it were, by those
awful creatures who had no rightreally to a place in the sun - no right to
be associated with other normal human beings.

Precisely. God chose us. He chose us because we did not deserveit, atall.
Wehad hardly anything to commend ourselves, If anything, the situation
was the reverse. We could not have been described as being particularly
virtuous. Anything but, given that we had maintained as crazy and
vicious a system as apartheid turned out to be, for as long as we had
done. And we wouldn’t certainly have set the tent on fire for our
brightness either.

May I'tell the story of two South Africans going to the United States and
getting into trouble? They were found guilty of a capital offence, and
then they were told: “well you could choose the electric chair or the rope
as a means for your execution”. The first South African went in and
chose the electric chair. They strapped him into the chair and threw the
switch, but nothing happened. This was repeated three times and so
they said “well, there you are, youarereprieved”. Ashe was going out,
the next in line was his fellow South African and he said, “choose the
rope, the other damn thing doesn’t work”.

God chose this unlikely lot — us - so that God could point us out to the
other trouble spots of the world and say, “hey, they had a nightmare
called apartheid, and it has ended. Your nightmare will end too. They
had a problem that was described as being intractable and humanly
speaking it was hopeless, and yet they have solved it.” Sonow, nowhere
in the world, could anyone ever again say that their problem was
intractable, could not be resolved, or wasa totally hopeless cause.

I come from South Africa, about which only a few short years ago, seven
years to be precise, people were making dire predictions. They said:
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“Oh they are going to be overwhelmed by the most awful bloodbath,
overtaken by a ghastly catastrophe.” Rightup to the eve of our historic
election, violence was endemic in our country. We sighed with relief
whenever the statistics for each day were announced and maybe five,
six or even ten people had been killed. We would say “oh only five, only
six... only, only.” It was as ghastly as that.

People were being killed by anonymous assassins on the trains and
indeed as they travelled by other means of public transport. It was a
bloody contest between the ANC and Inkatha for political turf, in the
killing fields of Kwazulu-Natal, now one of the nine provinces of the
new South Africa. There were drive-past killings, and “necklace” killings
- when they put a tyre round the victim’s neck, filled it with petroland
setitalight. Mayhem was seen right across the political spectrum - from
extreme white, right wing groups, to the extreme left. Nor were the
security forces and the establishment merely innocent upholders of the
law. They had units amongst them that were killing machines to
assassinate those activists opposed to apartheid and thought to pose a
threat to the apartheid scheme of things. We have since discovered that
arms caches had been stashed away everywhere, in different parts of
our country, and we were indeed just a whisker away from the racial
conflagration so many had predicted for our future. The future could
nothave been bleaker. There were state sponsored massacres. We were
teetering on the edge of the precipice, about to be hurled into the oblivion
of utter chaos.

We were in a real pickle in South Africa, and in a way it was because the
vast bulk of the population were deliberately excluded from the political
process. They had no political clout when it was necessary to have all
kinds of political power. The political bosses made no bones about this.
They were the top dogs and everyone else who was not white was ipso
Jacto the underdog, downtrodden, deprived and oppressed. There was
no subtlety atall. The underdogs were totally unequal to the top dogs.
With inferior education, inferior health care — indeed, they had noteven
access to clean water. Shoddy matchbox housing in segregated townships
was their lot. And as to dignity, the top dogs didn’t think blacks were
persons with any dignity to be respected. They rubbed dignity in the
dustand trod on it underfoot. It didn’t matter if you were educated or
not, whatever your status was in the black community, every white person
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was your superior. So I might, as a schoolboy, accompany my father
down to a store in town. My father was a headmaster of a school and
the little slip of the girl behind the counter, because she was white, could
and did address my father, “yes boy, what do you want?”

We were called Natives - natives with a capital ‘N’. They had some
wonderful signs along the roadside, for example, “Drive carefully, Natives
cross here.” Somebody thought to change one to read, “Drive carefully,
Natives very cross here”.

We had problems with jobs being set aside for whites only. Blacks were
cheap labour. You could have gone to university and qualified, say, as a
doctor with your white compatriots, and yet from day one, if you were
working for government, your white counterpart would earn a higher
salary than yours just on the basis of race. And of course, apartheid meant
“separation” as you know. They tried to separate us even praying; they
didn’t want us to be in the same church services. On one occasion, a
black woman was in church and she was on her knees. A police officer
rushed up and asked “what are you doing”? She said “I'm cleaning sir”
and he replied, “oh that's ok, [ was about to arrest you because I thought
you were praying.”

It was an obsession with race purity, and so they had some quite awful
laws meant to prevent miscegenation. They had a law called the
Immorality Act. Police would spend their time climbing trees to peep
into windows - bedroom windows - to make sure that you didn’t have
sex across the colour line. They would dash into a room and feel how
warm the bed sheets were. That's where I come from.

Itis not out of a kind of morbidity that I remind you of these things, but
I tell you that our antecedents were ghastly, and it should haveled to the
most awful chaos. And that is not all. For you see, our history, apart
from this racism, which I have just been describing, was one that included
slavery, colonialism and wars between the races. As you know, there
was something called the Anglo-Boer War, where they had concentration
camps. Concentration camps are a South African invention. The camps
in which the British collected Afrikaner women and children were called
concentration camps then for the first time. Given this ghastly history, it
should have been that we had no hope. We should have been for the
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birds! But this catastrophe, this blood bath that everyone had thought
was coming our way, did nothappen. We've had a remarkable transition,
and we owe a very great deal to folks like you, who have supported us so
marvellously well.

We've had a negotiated revolution.

Sworn enemies have actually sat “People, who had done awful
around a table together, people who | things to one another, sat down
had given each other awful, awful, and talked and then made a
labels, still sat around a table. People, major scientific discovery.
who had done awful things to one They discovered that their
another, sat down and talked and adversaries were actually
then made a major scientific | human beings. Human beings
discovery. They discovered that their who, quite extraordinarily,

adversaries were actually human | seemed to be longing for much
beings. Human beings who, quite the same sort of things as they

extraordinarily, seemed to be longing themselves: a secure
for much the same sort of things as environment, a happy home,
they themselves: a secure and a good school for their
environment, a happy home, and a children.”

good school for their children. They
thought, “Hey, we don’t have the
monopoly on wisdom, and good sense and values.” Webegan almost at
daggers drawn, and people would frequently do things just to score
points. There was a great deal of brinkmanship, the negotiations were
simple; we were not given to being reasonable people who were ready

made to make concessions and receive concessions in return.

We had an extraordinary roller-coaster ride. The very momentwe said,
“gee whiz! Hey, we have made a wonderful breakthrough” and were
euphoric and found ourselves on cloud nine, the next moment we were
plunged into the slough of despond because something had happened
that should derail the whole process.

Then, we began speaking about a Bill of Rights, a Constitution, the sort
of thing that we thought that we might want. Each, I suppose, initially
approached it from the position of, ‘well what is good for me?” Then
people gradually discovered: “Hey the things that bind us, the things
that are common to us, are many times more than the things that divide
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us”. Then they began -
even the most prosaic of
them - to dream. They
began to be idealistic, and
they began to talk about
values. They went
hammer and tongs at it,
“no you can't have that,
and we should have this.”
Then they began to
discover in fact that this
Bill of Rights gives guarantees, unlike any other instrument we might
have. What happens to our culture, to our language, what happens
when we are a small minority, aren’t we going to be over run by this
mass of people who are not really quite civilised? What happens? What
happens? Then they began talking, they found their eyes opening.

“Then, we began speaking about a Bill of
Rights, a Constitution, the sort of thing
that we thought that we might want.
Each, I suppose, initially approached it
from the position of, ‘well what is good for
me?" Then people gradually discovered:
“Hey the things that bind us, the things
that are common to us, are many times
more than the things that divide us”.

We are a homophobicsociety. South Africa is as homophobic society as
they come, and yet we now have a society in which laws outlaw unfair
discrimination on all sorts of grounds, on grounds of gender, and sexual
orientation. In South Africa, mind blowing! After these discussions, when
appointments came to be made a little later after the adoption of these
measures, it was notable that people found that they were beginning to
aspire to things that they had never thought possible. So they would
ask, “hey we are appointing judges, how many women are there on this
bench? How many blacks? How many people with disabilities? What
are we doing?”

Cyril Ramaphosa was the Secretary General of the ANC, and became a
close friend of Afrikaner Rolf Meyer, despite the fact that their politics
were radically different. Improbably, they discovered that they, despite
their very many differences, had a good personal rapport, to the extent
of enjoying great fishing trips together. These kind of personal and
human relationships transcended differences, so that people began to
move from win/lose situations to win/win scenarios.

Let’s retell the old story of the Rabbi - a very, very wise man. Someone

had friends, a married couple, who were always quarrelling and this
man said, “I think you should go and see the Rabbi”. So the husband
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goes off and he tells his side of the story and the Rabbi says, “you are
right”. The wife comes along and she tells her side of the story, totally
different from that of the man. The Rabbi says, “You are right”. Then
the man who had recommended that they go and see the Rabbi comes
along and heis quite flabbergasted. “Rabbi, Rabbi, Rabbi, how can you
possibly say he is right and she is right?” and the Rabbi replies ‘youare
right too’!

Dear friends, you know something? You are wonderful people. God
loves you. You are very precious to God. God has given you anincredible
gift, in a wonderful, wonderful sense of humour. I haven’t met people
who are able to take the mickey out of themselves to quite the same
extent as you. Almost just for that attribute, you must succeed. So the
burden of what I have come here to say to you is “hey, hang in there.”
Didn’t you see a little bit of that magic at work in the kind of stuff that
was happening around Stormont? When you said, “well, we will change
designation and why not?”

You are precious to God and God loves you
as if you were the only people around -
hang in there. The prize is too precious for
you to allow it to be dissipated. God has
placed high stakes on you, and God is not
a loser. You know something - you are
made for goodness, you are made for SO
laughter, you are made for love, you are for justice, f or
made for peace, you are made for goorness.
gentleness, you are made for compassion,
you are made for sharing, you are made for being conciliatory. We belong
together; there are no outsiders in this family. All areinsiders. You are
made extraordinarily for transcendence, for peace, for justice, for
goodness.

“We belong together;
there are no outsiders in
this family. All are
insiders. You are made
extraordinarily for
transcendence, for peace,

You know there is a lovely little African story of the farmer who in his
backyard bred some chickens. There was a strange looking chicken,
behaving like other chickens, pecking away, and then someone who knew

"' Again, this is a reference to developments at the Stormont Assembly in the
previous few days.
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about these things comes along and says,
“no, no, no Mr Farmer, that's no chicken,
that's an eagle”. So he says, “please just
give me that strange looking chicken” and
the farmer agrees and gives him the
chicken. This man carries this strange
looking chicken away and he wakes up
very early in the morning and walks up to
ahigh mountain and then points the eagle
to the sun and says, “Fly eagle, fly”. This
strange looking chicken shakes itself,
spreads out its pinions and lifts off, and
soars, and soars, and disappears way into
the sun, into the distance.

“God turns to you and
says “hey, you're 10
chicken, you're an eagle.
Fly, eagle fly.” God
expects you to shake
yourself, to spread your
pinions and to lift off
and to soar, to soar. God
expects you to move
towards goodness and
love, justice and peace
and compassion. S0 -fly

eagle, fly.”

God turns to you and says “hey, you're no chicken, you're an eagle. Fly,
eagle fly.” God expects you to shake yourself, to spread your pinions
and to lift off and to soar, to soar. God expects you to move towards
goodness and love, justice and peace and compassion. 50 - fly eagle, fly.

Thank you very much.
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“Making Right Relationships An
Everyday Practice”

Mary Robinson, UN High Commissioner
for Human Rights"

Thank you very much for the warm welcome when

I came in, and thank you for your warm words of welcome. I have been
looking forward incredibly to coming back here to Belfast. My previous
visit, in this capacity, was in 1998 when we were marking the 50™
anniversary of the Universal Declaration of Human Rights. Ispoketoa
large group, somewhat like this, and I was deeply impressed by the work
being done to promote the dignity and worth of all individuals, and the
way you were taking seriously the equality in rights that the Universal
Declaration was talking about. I was also impressed at the fact that
people were talking not only about civil and political rights, but also
about economic, social and cultural rights. I was heartened and
encouraged by the approach that you were adopting.

Itis clear to me that this approach has deepened and continued because
of the theme you have chosen for today - “Making right relationships
an everyday practice”. Afterall, thisis what human rights are all about.

I am also very glad —because ] wanted to draw attention to it — that my
visit has coincided with the UN Committee on Economic, Social and
Cultural Rights adopting its Concluding Observations on the reports of
the United Kingdom and the Republic of Ireland. T have tried to absorb
some of the observations, but they are also available to you. Itisvery
important that you now continue in the work you have been doing and
ensure that governments adhere to those recommendations and comply
with their treaty obligations.

1 This address was given at an event hosted by the Human Rights Consortium, a
coalition of over one hundred community groups, trade unions and non-
governmental organisations campaigning for a strong and inclusive Bill of Rights
for Northern Ireland. The Consortium is co-convened by CAJ and Amnesty
International. The event was held in Belfast in May 2002.
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Thejourney here was far from easy, with terrible delays in London after
the air-traffic controllers’ computers crashed. Then we arrived in Dublin
and faced absolutely appalling weather conditions, and I am just
beginning to get the common cold, and you know how awful the early
stages of that experience is. So, I was trying to work out in the car coming
up here, with the combination of all these things, why was I in such
good humour?

I think you know why - it is at the sheer pleasure of having the
opportunity to address you and hopefully meet you all afterwards. So
let us take a look at what we should make of your theme: “making right
relationships an everyday practice.”

Some of you in this room will naturally think of yourselves as human
rights activists and human rights defenders, but others of you may assume
that this is somehow a title that is restricted to lawyers or “experts”. But,
all of you - whether working on issues of disability, or housing rights, or
gender equality, or Catholic or Protestant disadvantage - are human
rights defenders in the very true sense of bringing home the reality of
human rights.

The members of the Human
Rights Consortium who invited
me and who I seein front of me,
and the members of the
Equality Coalition whom I had
the privilege of meeting on my
last visit, are part of the growing
alliances being built on a north-
south and east-west basis across
theseislands to work on a shared
human rights agenda. All of
you, therefore, are significant
human rights defenders as we
deepen the culture of human
rights.

“Some of you in this room will
naturally think of yourselves as
human rights activists and human
rights defenders, but others of you
may assume that this is somehow a
title that is restricted to lawyers or
“experts”. But, all of you - whether
working on issues of disability, or
housing rights, or gender equality, or
Catholic or Protestant disadvantage
—are human rights defenders in the
very true sense of bringing home the
reality of human rights.”

Just recently, I was asked to contribute a foreword to a conference report
that brought many of you together: ‘traditional’ human rights people,
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lawyers, trade unionists, community and voluntary sector people,
academics and local anti-poverty activists, on a north-south bass. The
conference was aimed at ‘learning by doing’. It sought to explore how
international and national tools of right could best be used to effect real
change - atlocal and national policy making levels. In that foreword, I
spoke of:

“The experience of decades, and indeed generations, of conflict, the
experience of poverty and discrimination, and the experience of division
and marginalisation, have taken their toll. Yet, just as the Universal
Declaration of Human Rights emerged from the horrors of World
War II, I believe that the peace agreement negotiated in April 1998
bears within it the seeds of something very important in terms of
human rights and equality protections.”

There may be some disagreements in relation to certain aspects of the
Agreement itself, but there should at least be consensus about the
centrality that must be given to human dignity. In other conflict
situations, I often advance the Good Friday Agreement because of the
strong emphasis thatis placed on human rights, human rights institutions
and human rights thinking.

So, I commend again the important efforts that are being made in this
part of the world to create a society which is fair to all and which, while
respecting our differences, emphasises our shared common humanity.

Let me turn now to what s central to my address to you: the fact that
you are involved in addressing the creationof a Bill of Rights for Northern
Ireland. I have seen the consultation document issued by the Northern
Ireland Human Rights Commission. 1 understand that there are many
divergent points of view around the text, and I think thatin its self is
both important and enriching. A discussion of rights is complex and
important and should, if it is genuine, elicit the expression of strong
viewpoints.

] agree with Martin O'Brien when he made the point that the process of
debate is almost as important as the eventual product.”

12 Alluding to remarks made in welcome speech by Martin O'Brien, CA]J’s Director.
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Creating space for dialogue, learning to address divisive issues across
the whole community, seeking to disagree in a respectful manner: allof
these are important gains in and of themselves. Asociety that seeks to
respect human rights must find mechanisms to create a shared culture
of rights, and the debate around a Bill of Rights isone obvious way in
which this can begin tobe done.

As always, 1
w o u

encourage you
to go further. 1
would suggest
that in
adopting 2 Bill
of Rights here
for Northern
Ireland, you
should also focus o1 encouraging the adoptionofa Plan of Action for
Human Rights, as recommended by the Vienna World Conferencein
1993. This recommendation of the Vienna Conference was initially very
slow in being taken up, but what 18 encouraging is that we are NOwW
seeing both developed and developing countries, countries of different
sizes and with different backgrounds to address, recognising the
importance of a Plan of Action. it is interesting that the Concluding

Observations of the UN Committee on FEconomic, Social and Cultural
Rights also encourage the adoptionofa Plan of Action for Human Rights.

“Creating space for dialogue, learning to address
divisive issues across the whole community, seeking
to disagree in a respectful manner. all of these are
intportant qains in and of themselves. A society that
seeks to respect hunan rights must find mechanisims
to create a shared culture of Tights, and the debate
around a Bill of Rights is one obvious way in which

this can begin to be done.”

1thoughtl mightjust mentiona couple of direct examples that I have
found impressive. 1was lucky enough onmy first Human Rights Day
as UN High Commissioner 10" December 1997 10 be present at the
Jaunch of a process to create a National Plan for Human Rights by
President Mandela of South Africa. Asyou will know, heisaman who
speaks very simply and directly, but with profound wisdom. On that
day he said:

“Do not be in a hurry...take your time. Make sure everyone is

consulted. If you take less than a year 1o develop this plai, [ will
know you have not done enough work on it”.
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Asllistened to him I learned what a Plan of Action for Human Rights is
about. It goes a step further than your present debate, which has been
stimulated, very appropriately, by your national human rights
commission and is focussing on pressure from you — as the wider civil
society — that there should be the legislation for a Bill of Rights. But
thereis also the need for government, the Assembly and civic society (in
the broadest sense) to work together in taking ownership of the
implementation of a Plan of Action.

But let us get back to the stage you are at, and it is a very exciting stage!
The final product is obviously important since the real test of the process
lies in its ability to advance protection for the most vulnerable in society.
Itis vital to find ways in which rights are made meaningful to the people
who need them most. This goal requires a process of owning, sharing,
and shaping rights so that they become the basis for human social
development. People can never be, as [ have often said in the past, the
docile subjects of rights. Rights are not

in that sense “given” to people. Rights “It is vital to find ways in
must be claimed and asserted. And, in which rights are made
asserting rights, we are drawn meaningful to the people
inevitably to the logical conclusion that who need them most. This
we cannot merely assert them on our goal requires a process of
own behalf, but we also have a owning, sharing, and
responsibility to assert them on behalf shaping rights so that they
of all other human beings - without become the basis for human
distinction. social development. People

can never be, as I have often
[ want to pause at this point and said in the past, the docile
encourage you toreflect upon thisnexus | subjects of rights. Rights are
of “rights” and “responsibilities”. 1 | not in that sense “given” to
must admit that I am sometimes people. Rights must be
disturbed at the misuse by some claimed and asserted.”

governments of the term
“responsibilities”. Of course governments in many parts of the world
consider that ‘irresponsible’ behaviour is behaviour that somehow
challenges the current power relationships. By writing articles that offend
majority opinion, by practising a religion that is not approved of by the
ruling elite or by associating with “undesirables”, people around the world
“prove” that they are irresponsible and, on that basis, are denied basic
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rights. Thankfully, in most democratic societies, this blatant misuse of
the language of responsibilities is not practised.

But problems arise all the same. Itis very important to focus on giving
full effect to the first preamble of the Universal Declaration of Human
Rights, which affirms that:

“Recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom,
justice and peace in the world.”

The common aspiration of the UN family is that the rule of law prevails.
To protect individuals and groups from an abuse of power, we have
evolved a detailed codification of international human rights principles
that governments must respect.

Just this week, I took partin anew UN body that represents some 300
million people ~but they are very vulnerable and their rights by and
large are not respected. I am speaking about the establishment of the
Permanent Forum for Indigenous Issues. It has eight indigenous
members and eight representatives of governments, making up sixteen
members of the Permanent Forum, with about one thousand observers.
[ was very interested that, within a day of the discussions, there was a
great deal of focus on economic, social and cultural rights, as well as
rights not to be discriminated against, protection against the police and
other civiland political rights. The Forum will focus on advising ECOSOC
on having better co-ordination by the

“So in looking at the United Nations and efforts by Member
protection of human States to respect the rights of indigenous
rights —as you are here peoples.

in relation to the Bill of

Rights — you have to So inlooking at the protection of human
have regard to those who rights —as you are here in relation to the
are more vulnerable, and Bill of Rights — you have to have regard
who most need to know to those who are more vulnerable, and
they have rights and who most need to know they have rights
have the solidarity to and have the solidarity to have those
have those rights rights protected.

protected.”
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Inevitably in talking about human rights nowadays, we have a date in
our minds— the terrorist attacks in the United States on September 11
and their aftermath. Part of that aftermath is quite worrying for the
protection and promotion of human rights. Of course, itisright to combat
terrorism and to have co-ordination under the Security Council, butitis
also extremely important that we uphold fully both international human
rights and international humanitarian standards. The experience of our
Office in recent months is that we are receiving complaints from human
rights defenders worldwide abouta clampdown on political dissent in
the name of combating terrorism, about restrictions on journalists, about
the ‘cold world’ for refugees and asylum-seekers, an increase in
harassment, xenophobia, intolerance and so on.

So the current challenge is a tough one. Itis notjust to countera rolling-
back of hard-won liberties and a rise across Europe and furthera field in
xenophobia, racism and intolerance. Surely we must set ourselves a
higher standard of behaviour. Our challenge is to give more than lip
service to the language of rights. If we donot make rights real, if we do
not make rights inherent in the building of right relationships between
both friends and enemies, if we

do not use rights to create a
proper balance between those
with and those without power,
if we do not make rights an
everyday practice, we can
hardly express surprise when
they are ignored and rode
rough-shod over at times of
national or other peril. Itis at
times of peril that we need that
eternal vigilance.

You in this room, and many
outside, are engaged in what
see as an exhilarating project to
create a strong and inclusive Bill
of Rights for Northern Ireland.

“Our challenge is to give more than
lip service to the language of rights.
If we do not make rights real, if we
do not make rights inherent in the
building of right relationships
between both friends and enemies, if
we do not use rights to create a
proper balance between those with
and those without power, if we do
not make rights an everyday
practice, we can hardly express
surprise when they are ignored and
rode rough-shod over at times of
national or other peril. It is at
times of peril that we need that
eternal vigilance.”

Of course, this initiative cannot and should not be divorced from the
broader context of advancing rights protection more generally. The work
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being done by the Executive in producing a Programme for Government
that effectively addresses issues of equality, social exclusion, combating
poverty, and the protection of socio-economic rights is highly significant.
The reflection of such principles in actual decisions about resource
allocation can change realities overnight. The human rights auditing of
government programmes and services, the targeting of resources to those
in greatest need regardless of whether they are Protestant or Catholic,
and the effective involvement in decision making processes by all of those
directly affected, offer exciting models of advancing rights in Northern
Ireland. We know that the concept of participation is crucial to the
practice of rights, and you are in some senses leading the way in evolving
tools to give this practical effect.

But the project of creating a Bill of Rights is one, I think, of applying
international standards to the situation of Northern Ireland, or the
“particular circumstances of Northern Ireland” to quote the Agreement
directly, and I know therefore that the ongoing debates around the text
are both lively, and not always ones that reflect easy agreement.

I want to give you certain pointers. Firstly, others will be watching your
efforts with great sympathy and hope, and all willing to help. I am
talking about my own office; you have many friends in the UN, the
Council of Europe and the European Union, and also strong bi-lateral
relations with countries around the world. Many nations — particularly
Commonwealth countries with similar political and legal traditions -
have their own Bill of Rights and it is right to look at these.

Secondly, I would urge you to set the highest possible standards for others
to emulate. In my way of looking at things, the agreed international
standards are, by definition, relatively minimal, because they have been
devised to getbroad agreement between states. They should be the floor
and not the ceiling of what you might aspire to. I think the fact that you
would goin your own direction will also influence others and become a
good role model. One of the experiences I have welcomed in seeing
what is happening on the ground in Northern Ireland is your capacity
to be innovative. You have done things [ have talked about elsewhere as
[ have tried to encourage a similar approach.

So, take the best practice available to you in international law and in
other similar texts, and adapt them to your local realities. Find novel
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ways for ensuring the inter-dependence and indivisibility of all rights.
Think about the concept of “ethical globalisation”, which we hear about
more and more, and how that mightbe looked atin the context here in
Northern Ireland, in terms of not merely adding on the social to the
economic, but reshaping both concepts to serve the humanin usall. In
doing this —and even by merely seeking to do this—you will be offering
much to others around the globe.

I would encourage you both to be courageous and to get it right, because
this is a unique opportunity in drafting a Bill of Rights to ensure that it is
inclusive. I am delighted that you have formed such good structures for
your discussion in this Human Rights Consortium, which I am told
consists of over one hundred community groups, and the range of groups
and interests involved are truly remarkable. AsIunderstand it, the
Consortium has taken as its organising principle the need for wide
ownership of the eventual product. This projectis seen, as [ understand
it, to be about making everyone an “insider”, and not simply changing
the nature of the “outsiders”. Or as Maya Angelou said it more pithily,
you are engaged in a process of “change not exchange”.

I would like to pay tribute to the two co-
convenors of the Human Rights Consortium -
the Committee on the Administration of Justice
(CAJ) and Amnesty International, both of
whom [ am extremely familiar with in my own this is a unique
work. Last time [ was here, Ispoke of CAJbeing opportunity in
“abeacon of light in Northern Ireland’s long, drafting a Bill of
hard night”, and itis still at the forefront of the
campaign for rights for all. I have had many
opportunities to work closely with and draw
extensively on the resources of Amnesty International, both at the national
and international level - most recently in Kabul, where they are helping
us in one of the working groups on transitional justice as well as having
a strong presence on the ground.

“I would encourage
you both to be
courageous and to
get it right, because

Rights to ensure that
it is inclusive.”

Apart from these more “traditional” human rights groups, I am glad
that the Consortium brings together a whole range of groups working
at community level, on children’s issues, for women's rights, with people
with disabilities of all kinds, on Traveller issues, and working to combat

poverty.
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['was delighted to be introduced by my dear friend Inez McCormack
who talked about being one of the few female labour leaders at the
meeting in Italy. ButIknow she is not the only labour leader here, nor
the only representative of the trade union movement here. I understand
the Northern Ireland Committee of the Irish Congress of Trade Unions is
an active participant in the Consortium, lending the voice of labour to
your endeavours.

Business groups, ethnic minority organisations, gay and lesbian groups,
health and housing campaigners, women's groups, church bodies,
victims’ groups, ex-prisoners groups have all engaged —and that’s the
important thing —in the value of a strong and inclisive Bill of Rights.

As such, you will have different opinions on issues. But you know that
your strength lies in that very diversity. Iam reminded of the words of
my friend Evan Boland, who talked about the challenge to value the
unsung and unhealed in our society, and thereby “change the story”.
Thatis what you need to do - change the story.

Your roleis undoubtedly to provide answers to those who are bound to
say, “why do we need a Bill of Rights?” or those who argue that human
rights language and approaches encourage attitudes that are self-centred
and litigious. As true human rights defenders, your role is to make the
invisible beneficiary visible to the decision maker. To show, for example,
what difference a Bill of Rights will make to people with disabilities - an
issue I have highlighted as High Commissioner. The point is that they
want to be treated as people who have rights, notlooked after as people
who have “special needs’. There is a big difference. You need also to
show that Travellers should not be living in squalid poverty, and [ was
glad to see that there were trenchant comments on this issue in the work
of the UN Committee on Economic, Social and Cultural Rights. You are
already showing thata commitment to rights is something that is shared
across the political divide, but this must be made ever more visible, if old
political enmities are not to surface and hide the reality that you embody.

That reality is that whether unionist or nationalist, republican or loyalist,
Protestant, Catholic, Dissenter, Jew, Muslim, or atheist, our shared
humanity is at least as important as our many religious and political
differences.

140



Mary Robinson

As promoters and protectors of human
rights, I encourage you to further engage
with the political process and “stir themup’.
Create new ways of making connections so
that people are mobilised around the rights
agenda in the creation of a new and
respectful way of exerdsing power. Influence
civil servants, influence people at the local
level, influence people on the health,
education and other boards, Get this way of
doing things across to others, The focusis
on making the outsider an insider — for who,
after all, is the outsider in any debate about
human rights? Black, white, male, female,
elderly, young, we are all human beings - there are no outsiders. I think
thisisa very important value that you can bring about,

“You are already
showing that a
commitment to

rights is something
that is shared across
the political divide,
but this must pe
made ever more
visible, if old political
enniities are not to -
surface and hide the
reality that you
embody.”

electoral benefit to
them in their
action); of the role
of the artist who
uses his/her talent
to remind us of,
and indeed reveal
to us, our inherent
dignity as human beings; and the young people who will take up the
mantle of human rights defenders in times to come.

“The focus is on making the outsider an insider —
for who, after all, is the outsider in any debate
about human rights? Black, white, male, female,
elderly, young, we are gl human beings — there
are no outsiders. I think this is g very important

value that you can bring about.”

I'wantto pause here to tel] youof the Special Session on Children in New
York thatI attended Jast week. I found it Very worrying — there was a

not toadopt a rights-based approach. There were attempts to roll back

141



Making Right Relationships An Everyday Practice

on what was achieved at the Beijing and Cairo World Conferences. The
climate was not particularly encouraging in the negotiations at the official
level.

But there were wonderful voices - we heard them again and again —and
they were the voices of the children and young people who were given
an opportunity to participate. They addressed the General Assembly;
they addressed each of the sessions I participated in - panels, side events
and so on. They were the voices of human rights - very informed and
very true - and because of this they resonated. It was great to see heads
of state, government ministers, ambassadors and high commissioners
sitting listening to true voices who had worked on what they wanted to
say and who took the opportunity when it was provided to them.

To be a human rights defender is neither a popular nor an easy job. 1
often quote from one of my favourite poems - “From the Republic of
Conscience” by Seamus Heaney (which coincidentally was given tome
by Amnesty whenI went to Geneva and now hangs on the wall in my
office in Palais Wilson). He writes about the ambassadors of the Republic
of Conscience: that they are everywhere, and “no ambassador would
ever berelieved”.

How doIconclude? Invery simple terms, itis to say that looking at you
here, seeing the process you are engaged in and seeing how you have
broadened to be inclusive is one of the most encouraging affirmations of
what the human rights agenda is about. It has to happen in small places,
it has to happen for those who
first of all must begin to realise
that they have rights, and from
that knowledge gain the dignity
and self-worth of being able to
claim those rights in solidarity
with so many others.

“It has to happen in small places,
it has to happen for those who first
of all must begin to realise that
they have rights, and from that
knowledge gain the dignity and
self-worth of being able to claim
those rights in solidarity with so

One of the most encouraging many others.”

affirmations of what the human
rights agendais about. Ithasto
happen in small places, it has to happen for those who first of all must
begin to realise that they have rights, and from that knowledge gain the
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dignity and self-worth of being able to claim those rights in solidarity
with so many others.

It has been a pleasure to come back, not only to address you, but Thope
to really encourage you in what you are doing. As you work to put
forward a model Bill of Rights that will serve also to inspire others,
remember that you must also be involved in a Plan of Action for the
implementation of those human rights.

In doing this, you will alsobe giving great inspiration and leadership to
others.

Thank you very much.
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Biographical notes on contributors

Justice Beverly McLachlin

Justice Beverly McLachlin was called to the Bar of Alberta in 1969, to
the Bar of British Columbia in 1971, and practised with different law
firms from 1969 — 1975. Initially she worked as an academic - as a
lecturer, associate professor and professor with tenure at the
University of British Columbia 1974 — 1978. Thereafter, she was
appointed to the County Court of Vancouver 1981, to the Supreme
Court of British Columbia 1981, and to the Court of Appeal in 1985.
She was appointed Chief Justice of the Supreme Court of British
Columbia in 1988 and was appointed to the Supreme Court of Canada
in 1989, of which she has been Chief Justice since January 2000. Justice
McLachlin has numerous publications to her name.

John Shattuck

John Shattuck was sworn in as Assistant Secretary of the US government’s
Bureau of Democracy, Human Rights and Labour in June 1993.
Immediately preceding this appointment, he was Vice-President of
Harvard University where he taught human rights and civil liberties
law. Along time human rights advocate, Mr Shattuck was the Executive
Director of the American Civil Liberties Union (ACLU) Washington Office
from 1976-1984, having previously (1971-1976) served as ACLU National
Counsel, litigating in the areas of privacy, government secrecy and
political surveillance. In a voluntary capacity, he was vice-chair of the
US section of Amnesty International and was in the executive o the
Leadership Conference on Human Rights.

Justice Albie Sachs

Albert (Albie) Louis Sachs was born of immigrant Lithuanian-Jewish
parents in Johannesburg in 1935. As a civil rights lawyer, activist and
political dissident, he was detained twice without trial and, in 1966,
went into exile. As a leading member of the African National Congress,
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he was targeted asa “race traitor” by the apartheid security forces who,
in 1988, planted a car bomb in Maputo, Mozambique in an attempt to
assassinate him. Albie survived, but he lost part of his right arm, and the
sight in one eye. Undeterred, he went on to take an active role in the
negotiations for a new constitution and in ensuring that thenew South
Africa would cultivate a culture of respect for human rights. He was
appointed to South Africa’s first Constitutional Courtby the then President
Nelson Mandela, and he continues to serve as a Justice on that Court.

Justice Richard Goldstone

Richard ] Goldstone was born on the 26th October 1938. After
graduating from the University of the Witwatersrand witha BALLB
cum laude in 1962 he practised as an Advocate at the Johannesburg
Bar. In 1976 he was appointed Senior Counsel and in 1980 was made
Judge of the Transvaal Supreme Court. In 1989 he was appointed
Judge of the Appellate Division of the Supreme Court. Since July
1994 he has been a Justice of the Constitutional Court of South Africa.
Previously, he served as Chief Prosecutor of the United Nations
International Criminal Court for Rwanda and the former Yugoslavia.
He also chaired the Goldstone Commission, a commission of inquiry
established in 1991 regarding the prevention of public violence and
intimidation in South Africa.

Professor Stein Evju
Professor Stein Evju is former Vice-President of the European
Committee on Social Rights, President of the Norwegian Labour

Court and Professor of Labour law at the University of Oslo, Norway.
He is now an attorney in private practice.

Bruce Porter
Bruce Porter is the Director of the Social Rights Advocacy Centre and

the Coordinator of the Charter Committee on Poverty Issues, a national
coalition of low income advocates, anti-poverty groups and legal
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advocates dedicated to defending the human rights of poor people in
Canada. Bruce hasspearheaded precedent setting human rights claims
in relation to access to housing, coordinated interventions by the Charter
Committee on Poverty Issues at the Supreme Court to advocate for social
and economic rights and initiated law reform campaigns for better
protections of social and economic rights. He hasbeen instrumental in
successful campaigns at the UN for better access by domestic NGOs to
review procedures and has published a number of articles and chapters
of books. He is a member of the Steering Committee of the NGO
Coalition for an Optional Protocol to the ICESCR, campaigning for a
comprehensive complaints procedure for economic, social and cultural
rights at the UN.

Professor Sir Nigel Rodley, KBE

Professor Sir Nigel Rodley is Professor of Law at the University of
Essex. Since 1993 he was Special Rapporteur on Torture of the United
Nations Commission on Human Rights. He is also a member of the
UN Human Rights Committee. In 1998 he was knighted for services
to human rights and international law.

Francesca Klug, OBE

Francesca Klug is a Senior Research Fellow attached to the Centre
for the Study of Human Rights at the London School of Economics.
She is Academic Director of the Human Rights Act Research Project,
a partnership project with Doughty Street Chambers. Her main
expertise and human rights interest is the 1998 Human Rights Act
and domestic rights generally, but her expertise and research interests
also include the historical evolution of human rights values,
international human rights law and constitutional law. Her publications
include “Values for a Godless Age”, “The Story of the UK’s New Bill of
Rights”, and “The Three Pillars of Liberty”, of which she was a co-author
in 1996.
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Archbishop Desmond Tutu

Archbishop Tutu is Archbishop Emeritus of the Diocese of Cape Town
and recipient of many honours and degrees worldwide, including
the 1984 Nobel Peace Prize. He chaired the South African Truth and
Reconciliation Commission, which made its final report in 1998.
Archbishop Tutu is especially known for his courageous and
outspoken opposition to the South African government’s apartheid
system. His life has been dedicated to fighting for justice, equality
and racial harmony in South Africa and throughout the world. He
recently established the Desmond Tutu Peace Foundation.

Mary Robinson

Mary Robinson was the United Nations High Commissioner for
Human Rights since from 1997 to 2002. Previous to that she was the
first female President of the Republic of Ireland. Mrs Robinson has
extensive international experience in the field of human rights and
now heads up the Ethical Globalisation Initiative.
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From the Margins to the Mainstream:
Human Rights and the
Good Friday Agreement

The Anthology to date consists of presentations made by
international academic and other experts who visited
Northern Ireland, speaking for the most part at events
organised by the Committee on the Administration of
Justice (CAJ), in the context of the campaign for a Bill of
Rights.

The events occurred over several years, starting in 1995
but, for completeness, it may help readers to set the work
for aBill of Rights within the wider context of the peace
process. The following article appeared in a seminal volume
published by the Fordham International Law Journal in
April 1999.

This article, co-authored by CAJ’s then Director, Martin
O’Brien, and Legal Officer, Paul Mageean, explains how
human rights moved from the margins to the mainstream
of life in Northern Ireland.
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The Fordham International Law Journal, volume
22, number 4, April 1999 was entirely devoted to
an “Analysis of the Northern Ireland Peace
Agreement”.

Essays and articles were contributed by the key
political leaders involved in the peace negotiations
(Gerry Adams, John Hume, George Mitchell, Ian
Paisley and David Trimble)), and arange of leading
academics from the political and legal field.

Paul Mageean and Martin O’Brien (at the time the
Legal Officer and Director respectively of CAJ)
contributed an article which would look af the peace
agreement from their perspective as human r ghts
and equality campaigners.

CAJ would like to thank Fordham Law School in
New York for permission to reprint this article.
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From the Margins to the Mainstream:
Human Rights and the Good Friday Agreement’

Paul Mageean and Martin O’Brien
Introduction

During a recent visit to Belfast, the United Nations High
Commissioner for Human Rights Mary Robinson described the Good
Friday Agreement (or “Agreement”) as

“[clonspicuous by the centrality it gives to equality and human rights
concerns. Few documents emerging from divisive and difficult political
negotiations have so well captured the importance of fairness in
creating right relationships. In its preambular paragraphs, throughout
the text, and indeed in all the new institutions and mechanisms
established as a result of the Agreement, cOncerns around fairness
and justice are a recurring theme."

The High Commiissioner said that the special nature of the Agreement
was not restricted to its conceptualization. “This carefully crafted
document arose as a result of political parties of very different political
persuasions recognizing and endorsing principles of impartiality,
accountability, equality, fairness and pluralism.™

These comments underline the quite remarkable extent to which the
Agreement placed human rights at its center. A peace process
designed to resolve a centuries-old jurisdictional conflict obviously
addressed constitutional issues and increased cross-border
cooperation, but the specific detail with which human rights issues
were addressed is convincing evidence of a sea-change in the way
the major players approached the resolution of the conflict.

This Essay examines the process by which the language of human
rights moved to center stage in the political process. It looks to peace
processes elsewhere to determine whether the Agreement is deserving
of the High Commissioner’s special praise and analyzes, from a
human rights perspective, the content of the Agreement and the extent
to which the promises made therein have been fulfilled to date.
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I. Human Rights: The Agenda for Change

In the aftermath of the IRA and loyalist cease-fires in the summer of
1994,% the human rights community in Ireland and Britain keenly felt
the expectation that was shared by the community in general that an
unexpected and, in- many ways an unprecedented, opportunity for
change existed in Northern Ireland. A new departure was anticipated
from the traditional reliance on emergency legislation and a highly
militarised police force that had characterized the state’s response to
internal dissent for most of this century®> While the human rights
community had long campaigned for improvements in the human
rights situation, the new security situation challenged the assumed
rationale on the part of the government for its continued reliance on
emergency laws and practices that had been found to have violated
international human rights law.5 The rationale for such measures had
now gone, and with it, the reasoning went, the exclusion orders, the
detention centers,” the extra-judicial killings, and the effective
immunity that members of the security forces enjoyed in relation to
these violations. This optimistic and expectant analysis was
articulated in a statement issued on International Human Rights Day,
December 10, 1994, by five of the leading human rights groups in
these islands. In the Declaration on Human Rights, the Northern
Ireland Conflict and the Peace Process (“Declaration” or “Human
Rights Declaration”), the Committee on the Administration of Justice
("CAJ"), Liberty, the Irish Council of Civil Liberties, the Scottish
Council of Civil Liberties (now the Scottish.Centre for Human Rights),
and British-Irish Rights Watch echoed the hopes of the wider
community in declaring that “at this historic moment, there is a unique
opportunity to put in place new structures which will defend and promote
human rights.”®

The groups called for the recognition, on the part of all those involved
in negotiating a new political framework in Northern Ireland, of the
centrality of human rights in the search for a just and lasting peace.
New systems of justice were called for that would address the
injustices of the past and ensure proper investigation of future
violations. These systems included a Commission on Policing, which
would produce a model of policing that would be representative of
all sections of the community in Northern Ireland and command the
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confidence of the community, a fully-independent system for the
investigation of police complaints, the introduction of a Bill of Rights,
an overhaul of the criminal justice system, a Commission of
Investigation to examine human rights abuses arising from the
emergency legislation, and the introduction of human rights
education into the school curriculum.’ The Declaration also demanded
the end of all forms of discrimination and the strengthening of anti-
discrimination legislation.™

The Human Rights Declaration was followed up by further action by
the human rights community in general, and the CAJ in particular,
to ensure that key actors in the political process were engaged with
the human rights agenda. In January 1995, a seminar was held under
Chatham House rules in Belfast, to which influential policy-makers
and senior officials from the Irish and British Governments were
invited. The ideas contained in the Declaration were debated,
including concepts that later appeared almost unchanged in the
Agreement, including a Commission on Policing and a Criminal
Justice Review and new measures to promote equality.

Building on thisin March 1995, a public conference was held in Belfast
to discuss the implications of the peace process for human rights.
The keynote address was given by John Shattuck, the Assistant
Secretary of State for Democracy, Human Rights, and Labor in the
United States Administration. Again, the attendance list included
the British and Irish Governments, representatives of the United States
Government, many of the local political parties, victims of human
rights violations, and a broad cross section of civil society. Its objective
was to mobilize a broader support base for the Human Rights.
Declaration. Since then, the centrality of rights to the peace process
has been the mantra of the human rights community and has been
advanced on a consistent basis in press briefings, meetings with
governments and others, and submissions to international human
rights fora."

An examination of the human rights aspects of the Agreement reveals
that to a significant extent the proposals from the human rights
community made in the 1994 Declaration have been met, and there
is little doubt that the broad agenda that the non-governmental
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organization (“NGQO”) community was articulating emerged onto the
political agenda in Northern Ireland. Until the weeks before the
Agreement, it appeared that the political agenda and that of the peace
process were primarily focused on other matters. Indeed, the NGOs
were disappointed with the lack of importance attached to human
rights matters during the first stage of the peace process up to the
breakdown of the IRA cease-fire in February 1996. Given the centrality
afforded to human rights issues in the final Agreement, it is important
to explore the reasons for the apparent shift in attitudes of some of
the key players that led to rights issues taking center stage in the
peace process little more than two years later.

II. From the Margins to the Mainstream

A. Republicanism, Nationalism, and the Irish Government

Perhaps least surprising is the weight that the nationalist participants
in the process attached to the protection of rights. The experience of
the nationalist community within the state of Northern Ireland was
forcefully articulated in the language of rights as early as the
beginning of the current conflict. Indeed, many would say that the
violence of the state’s reaction to that expression of discontent led to
the re-birth of militant republicanism and the subsequent violence.?
During the course of the conflict itself, it has primarily, though not
exclusively, been members of the nationalist community who have
suffered regular human rights violations by the state.’> Although
republicans occasionally viewed aspects of the rights agenda as a
distraction from their main task of removing the British presence from
Ireland,™ since the late 1980s Sinn Fein has increasingly used the
language of rights in its literature.” However, the republican focus
on the human rights agenda became more obvious in the period
immediately before and during the negotiations. Itis likely that there
were two reasons for this focus: an acceptance that immediate change
in terms of jurisdictional control over Northern Ireland was unlikely,
and a degree of satisfaction with statements from the British
government that it no longer had any selfish strategic or economic
interest in staying in Northern Ireland. Many in the republican
community argued that this unprecedented statement, while hardly
tantamount to a declaration of intent to withdraw from Northern
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Ireland, nevertheless was extremely significant and would never have
been made in relation to a region of Britain. These factors, combined
with the knowledge that cross-border bodies would emerge from
the talks, probably served to sharpen the republican focus on the
rights agenda so that their support base would experience real change
in what they identified as the interim period before their ultimate
goal of Irish unity.

The Irish government has, over a long period, identified the issue of
rights as being central to the conflict in Northern Ireland. For example,
an analysis of speeches of the Irish government to the General
Assembly of the United Nations reveals that in every speech from
1969 until 1977, and from 1987 untl 1991, the denial of rights was
mentioned as contributing to the conflict.’® From 1991 on, the Irish
government appeared to be more reluctant to identify human rights
violations as one of the main problems during the first stirrings of
the peace process. This reluctance may have been because of an
improvement in relations between London and Dublin, and also
perhaps because the Irish government felt that their concerns on these
issues were being adequately addressed under the aegis of the Anglo-
Irish Agreement,"” thus avoiding the need to raise the issues in a public
international forum.

The Anglo-Irish Agreement of 1985 is believed by some
commentators'® to have been the genesis of the peace process. Init,
both governments reaffirmed their commitment to a society “free fron
discrimination and intolerance, and with the opportunity for both
communities to participate fully in the structires and processes of
government.”” The intergovernmental conference that was set up
under Article 2 of the Anglo-Irish Agreement was given the remit of
dealing with “legal matters, including the administration of justice.”*
Matters to be considered by the intergovernmental conference under
Article 5 include “the avoidance of economic and social discrimination
and the advantages and disadvantages of a Bill of Rights in some
form in Northern Ireland.”? Article 7, dealing with security and
related matters, accepts that there is a need for measures to improve
relations between the security forces and the community. The
measures envisaged include improvements in arrangements for
handling complaints and action to increase the proportion of members
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of the minority in the RUC.Z There is also recognition in Article 8 of the
importance of public confidence in the administration of justice.”

Concern with rights continues to be a feature of the documents drafted
by both governments. For example, the Joint Declaration made at
Downing Street on December 15, 1993, includes the acceptance on
the part of the then Taoiseach, Albert Reynolds, that the exercise of
the right of self-determination on the part of the Irish people must:

“respect the democratic dignity and the civil rights and religious

liberties of both communities, including:

® the right of free political thought;

®  the right of freedom and expression of religion;

®  the right to pursue democratically national and political
aspirations;

® the right to seek constitutional change by peaceful and
legitimate means;

® the right to live wherever one chooses without hindrance;

® the right to equal opportunity in all social and economic
activity, regardless of class, creed, sex or colour.”

These rights would be reflected in any future political and
constitutional arrangements emerging from anew and more broadly
based agreement.”

These provisions are repeated almost verbatim in the Framework
Documents.” The Framework Documents add that both governments
would encourage the adoption of a charter or covenant that might
reflect and endorse agreed measures for the protection of the
fundamental rights of all those living in Ireland. Each government
also undertakes to ensure the systematic and effective protection of
common rights.*® The British government, of course, was also a
signatory to these agreements, but given the content of both the
Anglo-Irish Agreement and the Framework Documents, it is widely
believed that the Irish government was the driving force behind both
documents. The Anglo-lrish Agreement in particular also bore the
imprimatur of the Social Democratic and Labour Party (“SDLP”), the
largest nationalist party in Northern Ireland.”
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The SDLP frequently made reference in its election literature to the
importance of rights, although its primary focus has been in
attempting to resolve the conflict not through the human rights
paradigm, but through persuading the two governments to build
institutions that reflected the two main traditions in Northern Ireland.
The history of the party’s involvement in the human rights agenda is
a complex one. Senior members of the party including the party
leader, John Hume, were centrally involved in the civil rights
movement in the late 1960s. To an extent, therefore, the party emerged
from that movement. However, since the emergence of Sinn Fein in
the early 1980s, the support base of the SDLP has become increasingly
middle class. That constituency has generally not been at the sharp
end of human rights violations and therefore the motivation, in base
political terms, to work on these issues has decreased. However, the
party has certainly recognized the potential of human rights violations
to increase support for republicanism, and it is perhaps in that context,
and that of the past experience of key members of the party’s
leadership, that much of their work on these issues can be placed.

B. Unionism, Loyalism, and the British Government

The election of a new British Government in May 1997 did effect a
discernible change in the public attitude of the British government
toward the human rights agenda. First, the new Labour
administration made human rights a cornerstone of its foreign policy.®
The Foreign Secretary, Robin Cook, in a major speech in July 1997,
adopted twelve new policies that, he claimed, would put into effect
the Labour Government’s commitment to human rights. The twelfth
of these policies was perhaps the most significant in terms of
improving the human rights situation in Northern Ireland. The
Foreign Secretary accepted that if “Britain is to carry credibility when
we talk to other governments about their observance of human rights, we
must command respect for our own human rights record.”* Second, Labour
in opposition had on occasion taken a relatively progressive approach
to human rights issues in Northern Ireland. The Labour party
conference had voted to ban the use of plastic bullets,* and for many
years Labour had voted against the renewal of the Prevention of
Terrorism Act because it violated basic human rights standards and
required that the United Kingdom derogate from the European
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Convention for the Protection of Human Rights and Fundamenta]
Freedoms (“ECHR” or “European Convention on Human Rights”)

it was clearly more likely to be persuaded by human rights arguments
than its predecessor. Indeed, the shadow Secretary of State, Mo
Mowlam, held briefings at Westminster to which she invited
Tepresentatives of the human rights community to help inform her
policy on Northern Ireland. ¥
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to rights in the Agreement were there primarily to reassure nationalists
who had suffered under both unionist and direct rule from London that
the diluted but extant union that would emerge from the talks would be
a safer place for them. More progressive elements within unjonism saw
the validity of providing extensive safeguards for those whom they were
intent on keeping within the union. There may also have been the
beginning of a realization that ultimately these self-same protections
would be safeguards for unionists within any future Irish structures that
might emerge.

The loyalist parties in the talks process that were close to the loyalist
paramilitary groups® were also responsible for the extent to which
the rights agenda made its way so significantly into the final text.
The support base of both parties is predominately urban and working
class. While traditionally the Protestant working class would have
been supportive of the state and its institutions in Northern Ireland,
the experience of those institutions subjecting members of the
Protestant community to similar treatment as their Catholic counterparts
convinced many in the loyalist community that change wasnecessary.
Already concerned about the socio-economic condition of the Protestant
and working-class, the more that loyalism experienced the sharp end of
paramilitary policing by the RUC, emergency laws, and special juryless
courts, the easier it became for its representatives to contemplate
widespread and fundamental change to the legal and justice systems.”
The peace process and the consequent absence of violent attackson the
police also undoubtedly played a partinaprocess that liberated loyalist
opinion and allowed it to criticize those institutions that had previously
been under attack. Indeed, some of the proposals from the loyalist parties
went beyond those which were finally included in the Agreement itself.
The Progressive Unionist Party (“PUP”) suggested at one point that there
should be a new constitutional court in Northern Ireland that should
include judges from Britain, the Republic of Ireland, and Europe, as
well as members of the bench in Northern Ireland.®

This process was not mirrored in mainstream unionism.
Contemplating serious change to the police, judiciary, and criminal
justice system would have constituted firm evidence that flaws existed
within those institutions and that they had in some ways contributed
to the conflict. Such an analysis was a distinct anathema to unionism,
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whose mindset, despite the most momentous changes to the political
landscape in Ireland since partition, was clearly still stuck in a conflict
mode. To effect real change to the police was to accept the validity of
the “enemy’s” perception of the police, and therefore to betray those
who had stoutly defended the state through a quarter century of the
worst political violence experienced in any Western state since World
War II. In one sense, it could be argued that mainstream unionism
could only lose in the talks and the question was really how much
would be lost. The potential loss of mainstream unionism helps to
explain the extent to which the predominately middle-class strain of
unionism represented by the Ulster Unionist Party objected
vociferously to changes to the police and criminal justice systems.

C. The Alliance Party and the Women’s Coalition - The Center
Ground?

One of the more interesting political developments in the peace
process was the emergence of the Women’s Coalition. This grouping
contested the elections that were held to determine which parties
could attend the negotiations and managed, through the size of their
vote, to become one of the parties at the talks table. The perspective
that they brought to the process was, of course, one concerned with
gender issues, but they also managed to engage in some difficult
issues for a party that drew membership and support from both the
nationalist and unionist communities.® Their approach to the human
rights agenda was positive. Their commitment to equality may have
been a product of their origins, but they were also to the fore in the
discussion on how best to protect rights constitutionally and also on
the sharper issues of policing and prisoners.® The other party that
has traditionally claimed to occupy the middle ground in Northern
Ireland, while paradoxically supporting the union with Britain, was
the Alliance Party. While the Alliance Party is also committed to the
protection of human rights, issues of fundamental change to policing
and the release of prisoners appear to have caused them particular
problems. This can be best placed in the context of a party that has

traditionally been among the staunchest and uncritical supporters of
the RUC.
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D. Other Players and the Three Governments

The campaign to place the language employed by the human rights
community in the Human Rights Declaration center stage in the peace
process also bore crucial fruit when it was adopted by individuals
and organizations that would have a crucial role in the process that
led to the adoption of the Agreement. In particular, the Mitchell
Report on Decommissioning recognized the importance of confidence
building measures taken by all sides to strengthen the process."!
Decommissioning was obviously one of those measures but because,
as Mitchell recognized, “success in the peace process cannot be achieved
solely by reference to the decommissioning of arms,” other steps were
needed.” Many of the examples that Mitchell gave of such steps
related directly to the items on the list of recommendations advanced
by the human rights community.** For instance, Mitchell expressed
the hope that policing in Northern Ireland could be normalized.* He
also suggested a review of the use of plastic bullets and continued
progress toward more balanced representation in the police force,
which would contribute to the building of trust.* These very matters
had been raised with the Mitchell Commission in a submission from
the CAJ and a subsequent meeting.*

External criticism of the United Kingdom’s position in the peace
process also began to be articulated in the language of rights. An
editorial in the influential publication The Nation in March 1996,
written in the aftermath of the breakdown of the first IRA cease-fire,
placed a significant amount of the blame on John Major, the British
Prime Minister at the time.*” Interestingly, the writer castigated Major
for failing on the rights agenda by not changing the emergency legal
regime and for releasing a British soldier convicted of the murder of
a young Catholic girl after only three years of a life sentence.* This
critique also came in the context of increasingly strong language in
the United States State Department Country Reports on the United
Kingdom. ¥

Other influential figures, particularly in the United States, also began
to increase their use of the language of rights, on occasion, using the
same key phrases as the NGO community. For instance, on St Patrick’s
Day, the important Friends of Ireland (or “Friends”) group in
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Washington issued their annual statement. In the 1997 statement, the
Friends asserted that “basic issues of equal justice and human rights are at
the heart of the conflict in Northern Ireland and they must be central to
any realistic resolution of the conflict. " The Agenda for Change published
twoyears earlier had said that “human rights have been at the very heart
of the conflict in Northern Ireland. They must therefore be at the heart of
the peace process.”

Exactly one year after the Friends of Ireland statement, on St. Patrick’s
Day in 1998, the United States Congress passed a resolution stating
its view thatany peace agreement reached in Northern Ireland “must
recognize the state’s obligation to protect human rights in all
circumstances.” The resolution followed two hearings held by the
House Sub-Committee on International Operations and Human Rights,
which were addressed by members of the human rights community in
Northern Ireland and internationally. The resolution, which also described
human rights violations and the lack of accountability by those
responsible for such violations as being persistent features of the conflict
in Northern Ireland, was passed unanimously.*

The input of such initiatives undoubtedly impacted the negotiations
and those engaged in them, and it is also likely that the two
governments and the U.S. administration began to see the important
role that human rights could play in assisting the negotiation process.
For in essence, although there has been a widely held view that the
rights agenda was in effect a nationalist one, both nationalists and
unionists in Northern Ireland share an interest in the protection of
human rights. Both believe in basic rights like freedom of expression
and religion, freedom from discrimination, and other fundamental
political liberties. Most of the political parties were committed to the
introduction of a Bill of Rights.

Negotiations on these matters enjoy distinct advantages. First, the
parameters of the debate can be set by the international standards
for the protection of human rights that are already in existence. In
this way, the agreed delivery of means to protect rights is externalized
and is therefore partially insulated from the potentially divisive nature
of an internally-focused debate. It is also difficult for the two
governments to disagree with this method or the conclusions that it
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reaches insofar as they are consistent with international standards that
the governments have helped to set. Finally, the negotiations can be driven
by an agenda agreed on by the parties to address matters on which
there is already an element of consensus.

Additionally, this mode of dealing with human rights issues will
ensure that the vindication of human rights will be seenas an integral
part of the process as opposed to being part of the political horse-
trading accompanying the peace process. This will avoid situations
such as the one that arose when the exclusion order® on Gerry Adams
and Martin McGuinness were lifted by the British government while
many others remained in place. The lifting of these two orders was
seen by unionists as a concession to republicans rather than as a
positive contribution to the protection of human rights, particularly
as there were a small number of extant orders relating to loyalists,
and those relating to the Sinn Fein leaders were lifted purely to
facilitate the peace process. The other major improvement of the
human rights situation, the lifting of the broadcasting ban on parties
associated with paramilitaries, was also seen as a concession to the
republicans. Although lifting this ban benefited both loyalist and
republican spokespersons, it was seen by many as a concession
specifically to republicanism. Equally, the release of Private Clegg
need not have impacted so negatively on the process if it had been
presented as part of a package of review of the sentences of all those
imprisoned as a result of conflict. Respect for human rights and,
consequently for the rule of law, cannot be successfully built on the
notion that human rights are optional extras or trade-offs between
parties.. The inverse of the causal link between the abuse of human
rights and conflict will not be achieved unless the protection of those
rights is a matter of concern to all.

[IL. The International Experience

In addition to the apparent success of the campaign of the human
rights community to place human rights concerns in the minds of
the participants of the talks process, NGOs, and indeed, the parties
to the talks process often looked to the experience of other
jurisdictions that were emerging from contlict. The rationale of the
human rights agenda was that the resolution of these issues of concern
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not only was positive in and of itself, but also would ease the search for
peace. Human rights groups in Northern Ireland have often argued that
the abuse of human rights is not only wrong, butalso feeds and fuels the
conflict.* This causal link has been recognized by commentators and
indeed by the institutions and declarations of the international community.
In the Preamble to the Universal Declaration of Human Rights, it is stated
that “it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights
should be protected by the rule of law.”® In addition, the Preamble
recognizes that the inherent dignity and equal and inalienable rights of
all members of the human family is “the foundation of freedom, justice
and peace in the world.”* Several international mechanisms for the
protection of human rights also, by their very nature, recognize the
link between human rights abuse and conflict. These mechanisms
include the early-warning systems of the United Nations, specifically,
the Human Rights Commission, and the mandate given to the High
Commissioner for National Minorities of the Organization for Security
and Co-operation in Europe.

Experience in other jurisdictions has also served to lend empirical
support to the claims of NGOs and international mechanisms. It is
axiomatic that it was the massive and widespread violation of human
rights that was central to the conflict in apartheid South Africa.

The homelands policy of geographic separation based on race, the
forced mass relocation of Black South Africans, the denial of the
franchise, political suppression of individuals and political parties,
human rights abuses in response to popular protest, the imposition
of the Afrikaans language in black schools; all these led to revolt and
conditions approaching civil war in South Africa.

Itis equally clear that the relative success of the transition from apartheid
to a multi-racial democracy has been based, to a large extent, on the
centrality of human rights and mechanisms for their protection to the
process. The 1994 South African Constitution articulates the fundamental
freedoms that are to be protected, but goes further than this in trying to
inculcate a human rights culture. It directs all South African courts to
“promote the values which underlie an open and democratic society
based on freedom and equality.”¥” Additionally, the constitution establishes
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anumber of bodies entrusted with the protection of human rights. These
bodies include the Constitutional Court, the Judicial Services Commission,
the Public Protector, the Human Rights Commission, the Commission
on Gender Equality, and the Commission on Restitution of Land Rights.®
While it may be argued that the mechanisms provided for by the
constitution are in many respects the culmination of the negotiations
process, the need to protect human rights was recognised throughout
by the participants to the process and its frameworks. As early as three
months after the opening of talks between the African National Congress
and the South African government, a working group was set up in May
1990 to examine issues including the release of political prisoners, security
legislation, and steps towards lifting the state of emergency. The fears of
the white community were also addressed in an address by Presidentde
Klerk at the opening of parliament in 1992 when he outlined protection
of language and cultural rights, education rights, and devolution of power
toregional levels.

A cursory examination of peace processes elsewhere appears to lend
weight to a correlation between relative success of the negotiating
process and the centrality of rights to it. For instance, in the Dayton
Agreement, all of the parties recognised that the “observance of
human rights and the protection of refugees and displaced persons
are of vital importance in achieving a lasting peace.”* To that end,
they agreed on detailed measures for the protection of rights
including, inter alia, a Commission on Human Rights and a
Commission on Refugees and Displaced Persons.®

In Guatemala, at the beginning of the peace process in April 1991,
the government, the army, and the main guerrilla groups met to set
the agenda for negotiations. The agenda was to include “human
rights, the identity and rights of indigenous peoples, socio-economic
issues, a truth commission, and the role of the army during peace
time.”®!

Unlike in Bosnia, Guatemala, and South Africa, the peace process in
the Middle East placed little emphasis, at least in agreed texts, on the
importance of human rights. In a critique of the Declaration of Principles
on Interim Self-Government Arrangements for Palestinians ("DP”),
published in 1993, the Palestinian human rights group Al-Haq predicts
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with considerable foresight the problems that were to arise in the area
because of the failure to accord appropriate weight to human rights
protections. ® Al-Haq comments that

“the absence of any human rights provision and the failure to agree
expressly to the amendment of Israeli military legislation and practice
raise serious questions as to the standard of protection of human rights,
and the real potential for their improvement, during the interim phase;
and, finally, the proposed jurisdiction of Israeli and Palestinian
authorities remains obscure, creating potential problems of
accountability in the protection of Palestinian human rights.”

There is no express provision for the protection of human rights in
the DP. While concentrating primarily on continuing human rights
violations by the Israelis, Al-Haq also called on the new Palestinian
authorities to uphold human rights standards and to incorporate these
standards into domestic law so that “these instruments will set the
standards that govern the action of the future Council.”#

In addition, Al-Haq expressed concern at the DP’s reference to a “strong”
Palestinian police force. While the DP discussed such a force ensuring
public order and guaranteeing internal security, there was no mention
of the necessity of holding the police accountable or the importance of
human rights to their work.® Since the establishment of the new
Palestinian police force, there have been particularly disappointing and
credible claims of serious human rights abuses even by those at the heart
of the Palestinian leadership.%

The DP, of course, was agreed upon as a result of intensive and secret
negotiations between Israeli and Palestinian delegations in Oslo.
While the Norwegian government lent administrative support to the
process, there was no further overt external input. The peace processes
in Bosnia and Guatemala, apart from the centrality that they accorded
rights issues, also both benefited from significant international input;
the Organisation for Security and Co-operation in Europe led in the
case of Bosnia, and the United Nations led in Guatemala. There was
also an institutional international input into the talks process in Northern
Ireland in the role of Senator Mitchell and the co-chairs of the talks
process, Mr. Harry Holkeri from Finland and General John de Chastelain

166



Paul Mageean & Martin O’'Brien

from Canada. In addition, we have already seen that influential
commentators, external to the formal process, but crucial to its success,
had begun to see the importance of human rights.

Ttis difficult to determine to what extent talks participants in Northern
Ireland learned from the successes and failures of similar processes
in other jurisdictions. There is little doubt that the conflicts in Northern
Ireland, South Africa, and the Middle East were often compared®
and as the peace processes began, common features were identified.
Given the human rights language and commitments that ultimately
ended up in the Agreement, it seems likely that the general
international trend towards linking the protection to peace was
followed, whether or not by all of the talks participants and whether
consciously or not, in Northern Ireland.

IV. The Northern Ireland Agreement

There are few segments of the Agreement that do not - explicitly and
implicitly - refer to the centrality of human rights concerns. The British
and Irish Governments, together with all the parties engaged in the
talks process, clearly accepted this as a starting premise. The
preambular paragraphs set a clear tone with all the parties to the
Agreement firmly dedicating themselves to “the achievement of
reconciliation, tolerance and mutual trust, and to the protection and
vindication of the human rights of all,” as the most fitting memorial to
those who lost their lives during the conflict.

More significantly, the commitment in the preamble is given frequent
and concrete expression at various stages throughout the Agreement.
The commitment is therefore more than rhetorical, and it amounts to
a recognition that true respect for human rights must underpin any
hope that the Agreement can provide “a truly historic opportunity fora
new beginning.”® The extent to which this commitment is given
concrete expression can be determined by an analysis of the
Agreement itself and an examination of what has happened since.
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A. Constitutional Issues

In this segment of the Agreement, the parties affirm that whatever
constitutional choice is exercised, power shall be exercised:

“with rigorous impartiality on behalf of all of the people in the diversity
of their identities and traditions and shall be founded on the principles
of full respect for, and equality of, civil, political, social and cultural
rights, of freedom from discrimination for all citizens, and of parity of
esteent and of just and equal treatment for the identity, ethos, and
aspirations of both communities.”®

A surprising omission from this listing of rights is that of economic
rights, though this right is included in listings elsewhere in the
document. One must assume, therefore, that this omission was not
deliberate. Nevertheless, itis vital that people concerned about human
rights continue to emphasize the inter-dependence between rights
and reject the notion that somehow economic rights are less important
than other rights. This is a point that the United Nations High
Commissioner for Human Rights, Mary Robinson, made about the
Agreement in a recent speech in Belfast when she said:

“It also, very importantly, recognises that civil, political, economic,
social and cultural rights are all interdependent and that, in
combination they underpin any democratic society. The inter-
dependence which figures in the Agreement reflects the growing
consensus at the international level about the importance of
addressing rights in a more holistic way.

In my travels around the world, it is clear that that the legacy of the
Cold War which suggested there was some contradiction between civil
and political rights on the one hand, and economic, social and cultural
on the other, is slowly dissipating. How can one argue that the right
to vote is more important than the right to a roof over one’s head?
And yet, without the right to vote -and all that entails in terms of
democratic choice - how will people ever secure the policies which
will provide roofs over their heads?
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“No, it is not one set of rights or the other - it is the pursuit of a broad
and inclusive human rights agenda which will create the future we
all aspire to for ourselves and our children. The Good Friday
Agreement recognises that in a fundamental and exciting way.”

B. Strand One: Democratic Institutions in Northern Ireland

The Agreement “provides for a democratically elected Assembly in
Northern Ireland which is inclusive in its membership, capable of exercising
executive and legislative authority, and subject to safeguards to protect the
rights and interests of all sides of the community, " Among the safeguards
listed, explicit reference is made to the incorporation of the European
Convention on Human Rights (“ECHR”), a Bill of Rights for Northern
Ireland, a Human Rights Commission, 72 arrangements to ensure that
key decisions and legislation are proofed to ensure that they infringe
neither the ECHR nor any Bill of Rights,” and a possible Equality
Commission.”

We comment elsewhere on the proposals relating to a Human Rights
Commission, the Equality Commission, and the question of a Bill of
Rights, butitis important here to address the commitment by the U.K.
Government to incorporate the ECHR into its domestic law.” Since the
signing of the Agreement, the Human Rights Act has completed its
passage through the UK parliament and is due to come into effect in
April 2000. This effectively incorporates the ECHR into domestic law
and means that litigants will be able to rely on the protections of the
ECHR in local courts. Unfortunately, the U.K. Government did not take
the opportunity presented by incorporation to withdraw its derogation
from the ECHR regarding seven-day detention powers under the
Prevention of Terrorism Act, which were found to breach the fair trial
provisions of the ECHR in the Brogan case.” Nevertheless, incorporation
of the ECHR will provide an important safeguard.

In its clauses on the operation of the Assembly, the Agreement
envisages that a special committee may be appointed to “examine
and report on whether a measure or proposal for legislation is in conformity
with equality requirements, including the ECHR/Bill of Rights. The
Committee shall have the powers to call people and papers to assist in its
consideration of the matter.”” It is not clear what relationship, if any,
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such a committee would have with the Human Rights Commission, nor
what significance, if any, should be placed in the fact that such a
committee is optional. However, reassurance as to the central
importance of rights can be found later in the same chapter, when
the Agreement lists some of the limitations on the authority of the
Assembly. Thus, the Assembly only has authority to pass primary
legislation for Northern Ireland in devolved areas, subject to “(a) the
ECHR and any Bill of Rights for Northern Ireland supplementing it which,
if the courts found to be breached, would render the relepant legislation nuyll
and void, 78

Nor are the safeguards limited to the workings of the Assembly. With
reference to non-devolved matters, the Secretary of State and the
Westminster Parliament must “legislate as necessary to ensure the United
Kingdom’s international obligations are met in respect of Northern
Ireland.”” This point is particularly importantin that it underlines the
importance of the United Kingdom’s international obligations. Where,
for example, the Agreement is silent or indeed, where its commitments
are less than those applicable under international human rights law, the
government must legislate to ensure compliance with the international
obligations.

Furthermore, and very importantly, “[a]s a condition of appointment,
Ministers, including the First Minister and Deputy First Minister, wil]
affirm the terms of a Pledge of Office (Annex A) undertaking to discharge
effectively in good faith all the responsibilities attaching to their office. "%
Both the Pledge of Office and the Code of Conduct for Ministers
incorporate references to human rights. Thus, all Ministers will be
expected to take a pledge, which among other things promiises that
they will “serve all the people of Northern Ireland equally, and ... act in
accordance with the general obligation on government to promote equality
and prevent discrimination.”® The Code of Conduct requires that
Ministers “must at all times” work in a way that respects a series of
key principles: impartiality, objectivity, accountability, openness,
responsibility, equality of treatment, personal honesty, and integrity.s2

These parts of the Agreement are very important, not only for the
standards that they set for those in elected public positions, but also in
the standards that they set for public life generally. Ministers, if they are

170



Paul Mageean & Martin O’Brien

to uphold their pledge of office, will have to ensure that the departments
for which they are responsible meet these standards of service. The
objectives of serving all the people of Northern Ireland equally, and doing
50 in an open and transparent manner that makes public bodies fully
accountable for their actions, are clearly laid out in the text. Itis of course
the duty of everyone - elected officials, public servants, and ordinary
citizens - to ensure that these objectives are met in practice, but the
Agreement at least sets important benchmarks.

C. Rights, Safeguards and Equality of Opportunity

Very significantly, a whole chapter is devoted specifically to the issue of
human rights. Additionally, the coupling of human rights with a concern
for “safeguards” makes it clear how a commitment to human rights has
to underpin any long-term resolution of the conflict. While human rights
protections are vital in their own right, as a matter of principle, itis also
recognized that they are necessary to create the framework within which
political accommodation can be reached and peace ensured. Thus,
regardless of whatever structures emerge, each community and the
individuals within each community should be assured that their human
rights will be respected.

All of the parties to the Agreement affirm “their commitment to the mutual
respect, the civil rights and the religious liberties of everyone in the
community .”® Itis not clear to those who were not engaged in the details
of the negotiations why an enumeration of certain rights was made, and
not others. The particular rights enumerated are the right of free political
thought, the right to freedom and expression of religion, the right to
pursue democratically national and political aspirations, the right to seek
constitutional change by peaceful and legitimate means, the right to
choose one’s place of residence freely, the right to equal opportunity in
all social and economic activity, regardless of class, creed, disability, gender,
or ethnicity, the right to freedom from sectarian harassment, and the
right of women to full and equal political participation.
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1. Equality of Opportunity

The Agreement's provisions on equality of opportunity are perhaps among
the most innovative of the broad range of human rights provisions
contained within the document. Thisissue is dealt with in greater detail
in the article by Dr. Christopher McCrudden, who, together with the
public service union UNISON, played the key role in shaping the
Agreement’s equality provisions and their subsequent enactment in the
Northern Ireland Act of 1998. Here, we briefly highlight some of the key
features of the Agreement and subsequent developments.

The Agreement provided for a new statutory obligation and statutory
schemes to promote equality of opportunity. It suggested that these
schemes would cover arrangements for policy appraisals, public
access to information, consultation, impact assessments, monitoring,
and timetables. The Agreement also referred to a recent government
proposal to amalgamate the existing equality agencies in Northern
Ireland™ into one new body. Importantly, however, it stressed that
this proposal should be subject to the outcome of the public
consultation that was currently underway. A reference was also made
to the possible establishment of a Department of Equality within
government.

An analysis of the first available draft of the Agreement shows that a
number of important changes were made in this section of the
Agreement in subsequent negotiations. The first of these is that the
proposals in respect to equality were all made subject to the outcome
of public consultation. This change was pressed by some of the parties
to take account of the fact that there was currently a public
consultation exercise underway on some of these issues, and it would
clearly have been unacceptable to render this nugatory by resolving
the matter definitely in the Agreement. Furthermore, a requirement
was added to provide for an assessment of the impact of decisions
on equality of opportunity for different groups, in addition to a
requirement for public access to information about decisions.

The first unpublished draft of the Northern Ireland Bill,® the piece of

legislation brought forward to implement much of the Agreement,
shows, however, that the inclusion of these provisions in the
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Agreement did not mean that they would necessarily be implemented.
In relation to the question of amalgamating the existing equality bodies,
the governmentbrought forward proposals to establish one new Equality
Commission. This amalgamation was entirely contrary to the outcome
of the public consultation exercise® and effectively nullified this aspect
of the Agreement.

Similarly, the draft legislation imposed no clear obligation on public
authorities to establish schemes to promote equality of opportunity,
and there was no reference at all to the question of impact assessments.
The provisions on access to information and consultation were also
extremely limited and did not reflect the requirements of the
Agreement.”” It was not until the end of the parliamentary process
that most of these deficiencies were remedied. Remedying these
deficiencies required intensive lobbying and the support of a broad
coalition of politicians from across the political divide in Northern
Ireland and in Britain.8

2. National Security Exemptions

The British Government also undertook to make “rapid progress with ...a
review of the national security aspects of the present fair employment
legislation at the earliest possible time.”® Given this commitment, it was
a source of considerable disappointment to discover provisionsin the
draft Northern Ireland Bill ® that replicated the existing provisions under
fair employment legislation.’ Under existing fair employment legislation
and under the draft Bill, a certificate signed by the Secretary of State
stating thata particular action or decision was taken in order to safeguard
national security would be sufficient to prevent any challenge to the
decision or action on the grounds that it was discriminatory.*?

The provisions under the fair employment legislation had been
particularly controversial in that they effectively denied any remedy
in the local courts. This controversy had led to the provision in the
Agreement to carry out a review of the provisions. However, instead
of fulfilling this aspect of the Agreement, it was deemed necessary to
further extend these provisions to provide national security
exemptions under the Northern Ireland Bill as well. The section 42
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provisions of the Fair Employment Act 1976 had been the subject of a

challenge in the European Court of Human Rights. Ironically, four days
after the date of the draft Northern Ireland Bill, the European Court

3. The Human Rights Commission
The Good Friday Agreement provided for:

“la] new Northern Ireland Human Rights Commission, with
membership from Northern Ireland reflecting the community balance,
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Rights, to include keeping under review the adequacy and effectiveness
of laws and practices, making recommendations to Government as
necessary; providing information and promoting awareness of human
rights; considering draft legislation referred to them by the new
Assembly; and, in appropriate cases, bringing court proceedings or
providing assistance to individuals doing so0.””

“The new Northern Ireland Human Rights Commission. ...will be
invited to consult and to advise on the scope for defining, in
Westminster legislation, rights supplementary to those in the
European Convention on Human Rights, to reflect the particular
circumstances of Northern Ireland, drawing as appropriate on
international instruments and experience. These additional rights to
reflect the principles of mutual respect for the identity and ethos of
both communities and parity of esteem, and — taken together with
the ECHR — to constitute a Bill of Rights for Northern Ireland. Among
the issues for consideration by the Commission will be:

® the formulation of a general obligation on government and public
bodies fully to respect, on the basis of equality of treatment, the
identity and ethos of both communities in Northern Ireland; and

® g clear formulation of the rights not to be discriminated against
and to equality of opportunity in both the public and private sectors.”

“It is envisaged that there would be a joint committee of
representatives of the two Human Rights Commissions, North and
South, as a forum for consideration of human rights issues in the
island of Ireland. The joint committee will consider among other
matters, the possibility of establishing a charter, open to signature by
all the democratic political parties, reflecting and endorsing agreed
measures for the protection of the fundamental rights of everyone
living in the island of Ireland.””

When this final text is compared with the first available draft of the
Agreement, we can see that two important additions were made in the
process of the negotiations. The additions to the Agreement included the
requirement on the Human Rights Commission (or “Commission”) to
consult on the content of the Bill of Rights and to have a membership
that reflects the community balance in Northern Ireland. An analysis of
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the parliamentary process, however, shows that there was opposition to
some of the powers and roles envisaged for the Commission on the part
of those given the task of drafting the legislation and taking it through
the parliamentary process.

Perhaps the most glaring omissions concern the requirement to
consult and advise on the contents of the Bill of Rights and the absence
of any requirement to establish the joint committee for cooperation
between the two human rights commissions in Northern Ireland and
the Republic of Ireland. The draft Northern Ireland Bill merely
provided for the appointment of members to any such joint committee
that might be established. The ability of the Commission to provide
assistance to litigants was initially limited to litigation under the
Human Rights Act and did not include the power to support litigation
under the non-discrimination provisions of the Northern Ireland Bill
itself. There was also no provision enabling the Commission to bring
court proceedings in its own name as provided for in the Agreement.*®

Following representations from NGOs and signatories to the
Agreement, some of these matters were remedied by the time the
Bill was formally published. However, it was not until the final stages
of the Bill's passage through parliament that a number of these
deficiencies were resolved. The published Bill provided a statutory
basis for the consultation exercise on the Bill'of Rights and, while not
establishing the joint committee, strengthened the provisions to
require the Commission to “do all that they can to facilitate the
establishment of the committee referred to in paragraph 10 of that section of
the Agreement.”

However, it was not until the Committee stage in the House of Lords
that the restrictions on assistance to litigants were removed and the
Commission was given a broader power to assist in proceedings
relating to the protection of human rights.” It was even later in the
process that the Government finally moved on the ability of the
Commission to bring proceedings in its own name. The Commission’s
powers in this respect are, however, quite limited and mean that the
Commission will be able to bring proceedings on human rights
questions but not if they are relying on the protection given by the
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incorporated ECHR. If the Commission wishes to pursue ECHR-related
points, then it will have to find an individual victim to bring the case.!®

The other major point of contention in relation to the Human Rights
Commission concerns the power to investigate violations of human rights.
This matter was not specifically provided for in the Agreement, but the
list of issues that were referred to was clearly not envisaged as an
exhaustive one, as can be seen from the wording “to include” "' in the
Agreement. NGOs maintained that in light of both the Agreement’s
frequent references to international standards and the commitment that
the Commission would have a greater role than the present role of the
Standing Advisory Commission on Human Rights, the Commission
should follow the minimum standards laid down in the Paris Principles
for National Human Rights Institutions. In addition, given the importance
vested in a Human Rights Commission for underpinning an effective
peace process, it seemed natural to assume that international good
practice would be followed. This assumption represents a view that was
shared by the United Nations High Commissioner for Human Rights,
who became involved in the debate in both Northern Ireland and the
Republic.'®

These standards envisage human rights commissions being in a position
to carry out investigations and having the necessary powers to doso. In
particular, the standards suggest that commissions should have the power
to discover documents and subpoena witnesses. Finally, after a great deal
of pressure, the Government included a power to investigate, but did not
provide the Commission with the necessary powers to make these
investigations effective. Thus, the Commission has a statutory basis to
carry out investigations that is not backed up by any powers to secure
information from reluctant sources. This decision was unfortunate because
it means that the Commission does not comply with the minimum
international standards laid down in the Paris Principles for National
Human Rights Institutions. In a further effort to counter criticism on
this front, the Government stated that, subject to the requirements of
national security, it would cooperate with investigations. It also offered a
review of the Commission’s powers to be completed within a two year
period.
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4. The Irish Republic

The Irish Government also committed itself to “ensure at least an
equivalent level of protection of human rights as will pertain in Northern
Ireland.”1% This commitment has the potential to improve the human
rights situation in the Irish Republic as well. In concrete terms the
Irish Government agreed to establish a Human Rights Commission
in the Republic with a remit and mandate equivalent to that in
Northern Ireland. It also agreed to implement enhanced equality
legislation and equal status legislation to ratify the Council of Europe
Framework Convention on National Minorities, which the U.K.
Government has already ratified. The Irish Government also agreed
to take further steps to demonstrate its respect for the different
traditions on the island of Ireland.

Interestingly, the Irish Government did not go so far as to commit
itself to incorporating the ECHR into its domestic law. Rather, it
agreed to consider this issue further. With the decision to incorporate
having been taken by the United Kingdom, Ireland rémains the only
member of the Council of Europe not to have taken this step.

5. Victims

The Agreement indicated that the participants believed that it was
essential that the suffering of the victims of violence be acknowledged
as a necessary element of reconciliation. In this context they looked
forward to the work of the Northern Ireland Victims Commission.'*
The Victims Commissioner produced a report entitled “We Will
Remember Them.” Although in that report the Commissioner makes
clear that his definition of a victim is broad and includes those killed
by paramilitaries as well as by the state, he very unfortunately
reinforces an already existing hierarchy of victimhood in his report.
He devoted a great deal of time and attention to the needs of police
officers injured in the conflict and the relatives of those officers who were
killed, and also to the relatives of those who disappeared due to the acts
of paramilitary groups. However, he was not as sympathetic to the
concerns of the relatives of those killed by the state. Here, he simply
recorded the concerns and noted that he had agreed to report on them.
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His differential approach, and the subsequent appointment of the Minister
for Security as the official advocate within government on behalf of
victims, had done little to address the concerns of the relatives of those
killed by the security forces. Those killed by security forces account for
eleven percent of all of the deaths. This figure does not of course include
those killed as a result of collusion between security forces and
paramilitary groups. This approach has done little to promote
reconciliation and healing. Indeed, in some ways it has made matters
worse because the victims of the state feel that the mechanism setupby
the state, which was meant to address their pain, has served to deny and
diminish the fact that they too are victims,

6. Economic, Social, and Cultural Issues

There is a specific section of the Agreement referring to the importance
of economic, social, and cultural issues in bringing about greater
rights, safeguards, and equality of opportunity for everyone. Specific
reference is made to the importance of economic growth, social
inclusion, and the advancement of women in public life.' It is very
welcome that the Agreement refers explicitly to the Targeting Social
Need initiative and the need progressively to eliminate the differential
in employment rates between the two comynpunities.!%

Importantly, the Agreement notes that “lalll participants recognise the
importance of respect, understanding and tolerance in relation to linguistic
diversity, including in Northern Ireland, the Irish language, Ulster-Scots
and the languages of the various ethnic communities, all of which are part
of the cultural wealth of the island of Ireland. """While the British
Government did not commit itself outright to sign the Council of
Europe’s Charter for Regional or Minority Languages, it did commit
to “active consideration” % of this issue. This assertion is followed by a
series of specific proposals in relation to the promotion and protection of
the Irish language. Subsequent media disclosures!® caused grave disquiet
with respect to the British Government's intentions with regard to its
commitments about the Irish language. In a Northern Ireland Office
(“NIO”) leaked document, a senior official briefing his Minister wrote of
these commitments: “What these worthy sentiments might mean in
practice is a matter of interpretation, and we could argue that our
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interpretation is as valid as anyone else’s.” The tenor of the rest of the
memorandum suggests that a minimalist interpretation is to be assumed
if not encouraged.

The outcry following these revelations seems, however, to have borne
some fruit. Since the signing of the Good Friday Agreement, the
United Kingdom decided to sign the European Charter for Regional
or Minority Languages."® Additionally, the Education (Northern
Ireland) Order (or “Order”) was passed on July 10, 1998.""" Article 89
of the Order places a statutory duty on the Department of Education
in Northern Ireland to encourage and facilitate the development of
Irish-medium education.’ The lack of state funding for such schools,
in comparison to state support for integrated education (schools
where Catholic and Protestant children are educated together), had
long been a matter of contention. The new Order places Irish language
education on the same statutory footing as integrated education.!

D. Security

While the Agreement refers to the “normalisation of security
arrangements and practices,”™* it is disappointing that it goes no
further than to restate the position ex post ante. It is clear that there is
no emergency threatening the life of the nation, and therefore there
is no justification in international law for emergency legislation.'
All emergency law should therefore be dismantled.

It is interesting to note that the question of repeal of emergency
legislation is left’entirely in the hands of the U :K. Government and,
indeed, the terms of reference ' for the criminal justice review
established under the Agreement, discussed below, specifically
exclude consideration of emergency legislation from its remit."” This
exclusion is particularly worrisome as the continued use and abuse
of emergency legislation would tend to undermine improvements to
policing brought about by the commission on policing set up by the
Agreement.

In this context, the recent paper published by the U.K. Government on
its plans for emergency legislation is particularly disappointing."® Instead
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of moving away from emergency laws, the Government is proposing to
entrench them in a permanent piece of UK. wide anti-terrorism
legislation. In addition, it suggests that even with this legislation, there
may be a need to maintain anumber of Northern Irish specific provisions.

If the Government continues on this course of action, it is likely to
encounter further criticism at the international human rights level.""®
It is profoundly regrettable that the opportunity to break with the
past has not been taken in relation to emergency legislation. The
failure to do so is likely to impede seriously any efforts to secure
support for new arrangements in respect to policing and the criminal
justice system.

E. Policing and Justice

The Agreement’s provisions on policing are of great significance. The
Agreement refers to a “a new beginning to policing in Northern Ireland
with a police service capable of attracting and sustaining support from the
community as a whole.”"”® The Agreement goes on to point out that

“[t]he participants believe it is essential that policing structures and
arrangements are such that the police service is professional, effective
and efficient, fair and impartial, free from partisan political control,
accountable; both under the laws and to the community it serves;
representative of the society it polices, and operates within a coherent
and co-operative criminal justice system which conforms with human
rights norms. ™!

These parameters are very similar to those proposed piece of
comparative international research published on policing by the
Committee on the Administration of Justice some months before the
signing of the Agreement. '

In order to achieve this goal, the Agreement requires the creation of
an independent commission, which should be broadly representative
with expert and international representation among its membership.
It also stresses that the Policing Commission should consult widely
(including with expert NGOs) and report no later than the summer of
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1999. The terms of reference outline the need for widespread community
support, a legislative and constitutional framework requiring impartial
policing, a clear framework of legal and democratic accountability, and
an effective complaints system.'®

The Policing Commission was appointed in June 1998 by the Northern
Irish Secretary of State, Dr. Mo Mowlam, with Chris Patten, the former
Governor of Hong Kong, as chairperson. There was considerable
controversy surrounding the appointments and in particular the lack
of consultation with key groups. A particular gap in the make-up of
the commission lay in the absence of any member with specific
expertise in the area of human rights.

The Irish Government in particular was extremely unhappy at the
lack of consultation. It emerged that only one of ten nominees put
forward by the Irish was appointed and that this appointment was
only made after substantial effort on their part.' The picture that
emerges is one of civil servants within the Northern Ireland Office
pressing ahead with selecting and approaching members without
involving the Irish Government at al] in the process.

Problems also emerged in the early days of the Policing Commission's
work when it was felt that there was a heavy emphasis on contacts
with police officers and policing bodies but no sign of public contact
with policing critics. This initial criticism was further heightened when
itbecame known that there was a serving police officer working ona
full-time basis with the commission at its headquarters.’” Given the
extreme sensitivity of the policing debate and the suspicions that were
rife, the Policing Commission felt obliged to try to reassure the pubiic.
They insisted that this officer’s role was solely to be a liaison between
the commission and the police.

Despite these teething problems, people have continued to vest a lot of
hope in the work of the Policing Commission and its ability to deliver the
necessary level of change. Literally thousands of people have attended a
series of public meetings throughout Northern Ireland. These meetings
have sometimes been quite acrimonious but have provided an important
space for public debate on this deeply contentious issue.
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The key challenge for the Policing Commission does not lie in identifying
practical proposals to remedy policing problems in Northern Ireland.
There are many good and concrete proposals that have been made and
these often draw on good practice elsewhere. Rather, the challenge lies in
securing the necessary degree of public and political consensus behind a
particular package of measures to deliver change.

Alongside the commission into policing, this chapter of the Agreement
promises a “parallel wide-ranging review of criminal justice.”' In
comparison to the detail on policing, the terms of reference and status
of this review are much more vague, and the review is to “be carried
out by the British Government through a mechanism with an
independent element,”?

Under the terms of the Agreement, the review is to report by autumn
1999, and this will allow it to consider any matters referred to it by
the Policing Commission. While this review was a good idea in
principle, it makes it all the more unacceptable that the criminal justice
review should be carried out by a mechanism largely internal to the
civil service. Important issues relating to the powers of the police,
and police relations to the criminal justice system, may be identified
by the Policing Commission only to be referred to what effectively
amounts to an internal Northern Ireland Office body with the
resultant limitations.

The review was formally launched on June 27, 1998, and the Secretary
of State indicated that “it would be taken forward by a team of officials
from the Northern Ireland Office and will include representatives of
the Lord Chancellor and the Attorney General.”® The team was to
be assisted by five independent assessors including representatives from
the legal profession, academia, the voluntary sector, and a retired English
judge.

On August 27, 1998, the review group published a consultation paper’®
and invited submissions by October 30, 1998."® The consultation paper
is general in nature and raises questions on topics such as the prosecution
process, law reform, and judicial appointments. It is anticipated that the
group will publish a more detailed document in due course.
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E. Strand Three: British-Irish Intergovernmental Conference

Aside from the specific references and mechanisms referred to above,
this section makes it clear that the Irish Government will continue to
have the opportunity to raise issues of concern on human rights matters
with the British Government through the new British-Irish
Intergovernmental Conference, which has yet to be established. The
British-Irish Intergovernmental Conference will be the successor to the
Anglo-Irish Conference that was established under the Anglo-Irish
Agreement in 1985. In particular, the Agreement states that “[t]he
Conference will also address, in particular, the areas of rights, justice, prisons
and policing in Northern Ireland (unless and until responsibility is devolved
to a Northern Ireland administration) and will intensify co-operation
between the two Governments on the all-island or cross-border aspects of
those matters.”'® The importance of this provision will depend to some
extent on the effectiveness of the other mechanisms established under
the Agreement. Issues such as prisoners and policing remain matters
outside the responsibility of the new Assembly; however, it will continue
to provide an important avenue for inter-governmental contact on these
issues.

Conclusion

This detailed examination of the Agreement illustrates clearly the extent
to which human rights language and principle color all aspects of the
text. The emphasis on human rights is undoubtedly a singular victory
for the human rights community and indeed for all interested in justice
and equality in Northern Ireland. Equally, the Agreement was a major
defeat for those in Northern Ireland and Britain who are opposed to the
rights agenda. The legislative process of the Northern Ireland Bill clearly
showed that there was considerable opposition from elements of the state
to the changes envisaged in the Agreement. Our above analysis has
shown that there was a concerted attempt on the human rights
commission, on equality of opportunity, and on policing to dilute the
effectiveness of what was promised in the A greement. There has been
informed speculation that the main stumbling block to full
implementation of the Agreement was a number of civil servants within
the Northern Ireland Office who were hostile to change or wanted to
derail the whole process.'® Indeed, this speculation has been given
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yetpossible to discern accurately, many of the major players in the peace
process picked up the human rights ball and ran with it. Despite a
number of scares, they have not yetdropped it. The focus of those who
wish to see society transformed asa result of the Good F riday Agreement
will be to ensure that they never do.
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Committee on the
Adminisiration
of Justice

This Anthology is being published to mark 25
years of work by the Committee on the
Administration of Justice (CAJ) to ensure the
highest standards in the administration of
justice in Northern Ireland.

The pages that follow indicate some of the
highlights of work throughout those 25 years
in terms of publications, events, campaigning
and litigation efforts.
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Brief Chronology of CAJ’s work 1981-2005

1.

1981
1982
1983
1985
1986
1988
1989
1990
1991
1992
1993

1994

1995

1996

1997

1998

1999

2000
2001

Publications

CAJ founded at conference in Queens

Reports on emergency laws and police complaints

Report on emergency laws
Fhstﬁaﬁrnmnberappokﬁatrepoﬁsonpohdng,nﬁnoﬂ@zﬂghm
and plastic bullets

Report on Bill of Rights

Report on policing

Report on prisoners and Payment of Debt Act

Reports on policing (lay visitors, plastic bullets and complaints) and
Bill of Rights

Submissions to UN Human Rights Committee and UN Committee
Against Torture (UNCAT) and Royal Commission on Criminal Justice
Reports on inquests and miscarriages of justice

Report on Bill of Rights, Irish language, emergency legislation, racism
and Children’s Order; submissions to UN Sub-Commission and
Committee on Elimination of Racial Discrimination (CERD)

Report on harassment, right to silence, policing, young offenders,
Criminal Cases Review Authority, miscarriages of justice, lethal force,
UN Human Rights Committee, UN Economic, Social and Cultural
Rights Committee and UN Committee on Rights of the Child
(UNCRCQ)

Report on emergency law, policing and submissions to UN Human
Rights Committee and UNCAT

Report on fair employment, public order policing, racism, parading,
and submissions to UN Sub-Commission and CERD

Reports on mainstreaming equality, Bill of Rights, parading, public
order policing, emergency law, sex discrimination, lethal force,
intrusive surveillance, criminal justice, prisoners and UN
Economic, Social and Cultural Rights Committee

Reports on equality, plastic bullets, criminal justice, parades,

peace process, victims and a prisoner handbook

Report on policing, European Social Charter, audio recording, fair
employment, intimidation of lawyers, parades, freedom of
information, equality and submission to Committee on Elimination
of Discrimination Against Women (CEDAW)

Reports on Diplock Review, New TSN, post primary education
Reports on family law, Bill of Rights, policing, equality, children, socio-
economic rights, and submission to UN Human Rights Committee
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2002 Reports on criminal justice, coroners rules, Bill of Rights, Healing

2003

2004

2005

Through Remembering, parades, policing, post primary review, rates,
public private partnerships, and submission to UN Economic, Social
and Cultural Rights Committee

Reports on Bill of Rights, parades, hate crime,, plastic bullets, Shared
Future, civil contingencies, deaths in custody, inquests, Policing Board
and criminal justice

Reports on hate crime, Public Prosecution Service, submission to
UNCAT

Reports on District Policing Partnerships, Police Ombudsman,
criminal justice devolution; human rights anthology

In addition, the organisation printed a major Civil Liberties Handbook
(editions in 1990, 1993, 1997 and 2003) which is routinely used as a
reference source for students, community workers, advice staff etc.

2.

Conferences/Seminars/Events

Apart from contributing to the international scrutiny of NI's human rights
record, CAJ has hosted a large number of events to which human rights
experts from around the world have been invited to visit Northern Ireland
and contribute to local debates.

John Alderson, former Chief Constable, Devon & Cornwall

Regis Brillat, Council of Europe

Beatrix Campbell, journalist and author

Andrew Coyle, former governor of Brixton Prison

Ralph Crawshaw, University of Essex

Dato Param Cumaraswamy, UN Special Rapporteur

John Darcy, Council of Europe

Professor Stein Evju, European Committee of Social Rights

Lord Gifford, QC

Justice Richard Goldstone, South African Supreme Court Judge

Lord William Goodhart, International Commission of Jurists

Francesc Guillen, Catalonian Police Training Academy

Professor David Harris, Council of Europe

Anita Hazenberg, Council of Europe Police and Human Rights
Division

Mary Holland, journalist
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Zelda Holtzman, Asst Commissioner, South African
Police Service

Professor Paul Hunt, UN Committee on Economic, Social &
Cultural Rights

Abid Hussain, UN Special Rapporteur

Lee Jasper, 1990 Trust

Helena Kennedy, QC

Justice Michael Kirby, Justice of the High Court of Australia

Frank LaRue, Guatemalan human rights campaigner

Lord Anthony Lester QC

Professor Christopher McCrudden, University of Oxford

Justice Beverley McLachlin, Canadian Supreme Court judge

Dr. Markus Mohler, Swiss police chief

Professor Rod Morgan, University of Bristol

Felix Morka, Nigerian human rights activist

Egbert Myjer, Court of Appeal, Amsterdam

Michael O'Boyle, European Court of Human Rights

Ramona Ortega, New York anti-hunger campaigner

Gareth Pierce, solicitor

Professor Allyson Pollock, University College, London

Bruce Porter, Social Rights Advocacy Centre, Canada

Mary Robinson, as Irish President, and then UN High
Commissioner for Human Rights

Sir Nigel Rodley, KBE, UN Special Rapporteur on Torture

Professor Bob Rowthorn, University of Cambridge

Justice Albie Sachs, South African Constitutional Court

Professor Phil Scraton, Edge Hill University College

John Shattuck, US Assistant Secretary of State

Jon Snow, broadcaster

Justice Barry Strayer (Canada)

Jonathan Swallow, Swallow Consulting

Katarina Tomasevski, UN Special Rapporteur

Archbishop Desmond Tutu, Archbishop Emeritus, South Africa

Professor Dirk van Zyl Smit, University of Cape Town

Heather Ward, Vera Institute of Justice, New York
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3. Litigation efforts

CAJ successfully took several cases to the European Court of Human
Rights — Kelly et al v UK, McShane v. UK and Shanaghan v.UK, and
has recently been granted a waiver to appear in the domestic courts.
Over the years we have sent observers to a range of trials before the
Diplock courts, inquest hearings, and in 2005 we were awarded a
legal waiver to allow us to appear directly in the domestic courts on
behalf of clients claiming human rights abuses.

4. Government policy making

As a result of the introduction of the section 75 duty (the equality
duty outlined in Section 75 of the Northern Ireland Act), which CA]J
had long campaigned for, government is obliged to consult
extensively on the equality impact of its policies. Accordingly, the
organisation has responded to hundreds of legislative and policy
proposals — fuller details of these interventions are available from
the organisation’s website.

5. International alliances

CA]J is member of the International Federation of Human Rights, and
in this capacity meets regularly with its sister organisations in these
islands — Liberty, Irish Council for Civil Liberties, and the Scottish
Human Rights Centre — as well as a range of other international
human rights organisations such as Amnesty International, Human
Rights First, Human Rights Watch, and the International Comrmission
of Jurists. CAJ has been awarded a number of prizes including the
prestigious Council of Europe Human Rights Prize in 1998, which
was determined by the then 39 member states for our efforts to
mainstream human rights and equality into the Agreement.

All of the above activities are outlined in more detail in CAJ’s annual

reports, and we produce amonthly newsletter Just News whichis available
to all members, and on subscription. See www.caj.org.uk
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Committee on the Administration of Justice

The Committee on the Administration of Justice (CAJ) works for a
just and peaceful society in Northern Ireland where the rights of all
are protected.

Aims

® to secure the highest possible standards in the administrtion of
justice

® todefend and advance civil liberties and the rights and freedoms
recognised by international law

® toincrease public awareness of, and activism on, human rights
issues

In order to be part of, or give support to, an organisation that is active

on justice issues in Northern Ireland - please complete the tear off
membership application form on the back page.

As a member, you will receive:

® acopy of the Annual Report;
® invitations to publicevents; and
® uptodate information via CAJ's regular newsheet Just News.

For information on forthcoming events, press releases, latest
publications, please check out the website

www.caj.org.uk
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Application for membership - please tick box

INDIVIDUAL ORGANISATIONAL

Cost of membership
Waged (NI&GB):  £20.00 Group/Org £30.00

Unwaged (NI&GB):  £5.00 Group/Org
Intl/Europe £25.00 (with limited funds) £10.00

Lifetime membership: £250.00

Name:

Address:

Tel/Fax

Email:

Cheques should be made payable to CAJ

In becoming a member I agree to support the aims and
objectives of the organisation.

Signature: Date:

Please help us save on administration by paying your membership
by direct debit (GB & Nl only). Please tick box accordingly.

I would be interested in paying by direct debit, l:l
please send further information D
I would like to donate and include £

I would like further information on CAJ’s activities [:,

Please return to CAJ, 45/47 Donegall Street, Belfast BT1 2BR







PRICE £10. 00



