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THE COMMITTEE ON THE ADMINISTRATION OF JUSTICE

The C.A.J. is a non-political and non-sectarian organisation which was

set up after a conference in June 1981 with the aim of striving to secure
“the highest standards in the administration of justice in Northern

Ireland by examining the operation of the current system and promoting

the discussion of alternatives''. The members come from all walks of life
and participate in the campaigns in different ways. By undertaking surveys,
holding conferences, lobbying Parliamentarians, issuing statements to the
press and publishing pawphlets, we seek to raise the level of public debate
and understanding on iwportant social issues. The full Committee operates
on the basis of monthly meetings with various sub-comittees meeting in
tee intervening periods. At present the sub-committees are specifically
concerned with prisons, policing, emergency laws and a Bill of Rights. The

organisation is managed by an Exccutive, which comprises seven officers
and two co-opted members.

Membership is open to any individual who accepts the C.A.J.'s Constitution,
whose membership is approved by the Committee and who pays the appropriate
newbership fee. Affiliation to the Cormittee is open to all organisations
accepting the Constitution and whose affiliation is approved by the
Committee. The current membership fee for individuals is £5.00 (waged)

or £2.00 (unwaged). Menbership entitles the individual to attend the
organisation's monthly meetings, to take part in the work of sub-committees
and to receive all C.A.J. mailings, including our monthly news-sheet

“Just News'. Subscription to Just News alone costs £3.00 per annum.

Please make all enquiries about the C.A.J. to:

The Information Officer,
C/o 224 Lisburn Road, Belfast. BT9 6GE.

It is anticipated that as from lst July, 1985 our address will change to:

C/o 45-47 Donegall Street,
Belfast. BTl 2FG.  (Tel, 243920)

Other C.A.J. pamphlets (all priced 50p) are as follous:

Ko. 1 : The Administration of Justice in Nerthern Ireland -
The Proceedings of a Conference. (June 1981)
(out of print, but photocopy available)
No.'2 : Emergency Laws in Northern Ircland ) {June 1982)

(out of print, but photocopy available)

No., 3 Complaints Against the Police :@ A working

party reyort {September 1982)
No. &4 : Procedures for Handling Complaints Against

the Police (May 1983)
No. 5 : Emergency Laws - Suggestions for Keform in

Morthern Ireland (September 1¢83)
Mo, € : Consultation between the Folice and the

Public (June 1985)

No. 8 : Plastic Dullets and the Law (July 1985)



FOREHORD

The purpose of this pamphlet is to make people aware of some of the
various methods by which the riguts of minority groups could be protected
in Nortiern Ireland.

Tart Cune comprises information collected by a sub-committec® within the
Committec or the Administration of Justice which was put befer: a
Conference of interested parties held in the Ulster People's College on

23rd February, 1985.

Part Two compriscs the papers which were actually presented at that
Conferencc, together with accounis of ths discussion and conclusicus
following each paper.

The pamphlet as a whole should szrve to assist the reader in making u;
hic or her own mind as to liow best our society shtould preceed on these
issues. The C.A.J. sincerely hores that individuals and groups will
respond in a ccnstructive manner by subwitting their ovm ideas. An early
opportunity to do this will de provided on 15tk June, 1785 vhen the C.A.J.
holds its Annual Conference on the theme “Eeyond the Europsan Convention'.
But the debate will continue for a long time thereafter and we therafore
look forward to receiving views - and prorosais for further zction - at
any time in the future.

% The members of the sudb-committee responsible for preducing
this pampilet cre.

;nne Colville

Brice Dickson

Dominic Gates

Elisa Irwin - Secretary
Pzt Johnston

bonall turchy - Chilrman
ceter 0'Zawe

Louis Lcott

Kevin Smyth



PALT ONE:  BACKGROUND INFORMATION

The subject of a Bill of Rights for Worthern Ireland was raised =zt the"

C.A.J. A-nual Cenference in May, 1984, The theme of that conference
was the protection of individuzl and group rights in & divided society,
s & result of discussion in the workshops that day, a sub-comaittee was
formed, the terms oi roference of which were wide-rauging. They
included the drafting of a 31ill of Rights. '

-L‘-

The sub-committee met regularl: during the succeeding nime montns. It
bcgan itsu task by rescarching into two s.ecific areas:

(i) the visws of the Morthern Ireland political parties cn
a Bill of Rights; and

(ii) the ex,erience of other countries :hich already
scossessed some form of Bill of Rights.

. On COmpletlng this research, the sub-committee felt that at that stage it
~ would be a futile exercise Sngly to write out z list of huwan rights
whicle ought to be protected in Horthern Ireland. The disagreements which
exlsted related not so much to wuat should gu into a Bill of Rights as to
“ow a bill should be made part of our law. -The sub-committee therefore
decided to re-convene the C.A.J. conference on individual :nd group rights
and to present to it its findings to dute. That re-convened conference
took place in February, 1985. The documents set out in the five sectlﬂns
which follow wers: presented in advance to all the participants of

the conference. :



1.

The views of political partics .

All the wain political parties were asked for their visws on a

111 of Rights., Information was forthecoming from all of them except
Sinn Fein. : -

(1}

The Allizace Yarty ) -

The Jlliznce rarty hes [ ublished four proicsals vhich it censiders
to bz wrimary te a negotiated settlement for N.I. One of thege
pro;osals iz for a 8ill ¢f Rights vhich would protzct thke rights of
all the neople of Northern Ireland who oppose violence.

The rights guaranteod in the document would be besed on the European
Couvention of Huran Rights and would be enforced tirrouzh the courtws.
& Cemmission, similar to the Equal Opportunities Cownission, would

‘be established to monitor compliance with the 'Bill. Individuals would

bring ‘complaints of non-complisnce te the Commission, which in’ tdru
vould take the cise to court. Tne highest Court of rppe:l would be
either the :ousc of Lords or thé European Court of Justice. 'In

addition, the Commission would report to  Westminster on' adhcrence

“to the Bill.

Thz party sews two ways for the Bi1ll te be enacted - as an Act of
tariiament or as rart of a Constitution. : Bill of Riglts could be
written into a Constitution for Nortbern Ireland, which would be an
act of the Westminster “arlisuent and as such could be amendad by
“estminster only. Pvarlismeat might be persuadaed te legislate a2 bill
of Pights for tie province independent ol a Constitution. In this
cuse the et could, once a2gzuln, be amended at Westuinster and not by
a Diorthern Trish legisltature. Vhether the Bill is part of a
Coazstituricn or an Act of Parliement, amendoents could be made by a
simple msjority at Westminstar.

Finally, ia the event that tue citizens of Northern Ireland perceive
the above methods as not sufficient, certain guasrzantzes could be
lodged at the United ¥aztions or the Council of Eurore.



(2)

The Derocratic Unionist Party

/n extriet from the D.U.¥. document entitled "Pro~osals by the Ulster

Democratic Unionist Party, Northern Lreland Assembly Group, for

Progress toward full devolution in Morthern Ireland, Septembzr, 1984™

Statutery Safeguards for the tilnority

Further to the special priviliges and safeguards already outlined for

minority interests namely:

a. The vegartmental and Other Committecs with their specizl minority
~articipation, cnd :

b. Tha provision for weighted votes o a rejected Dill zt second

reading, _
we are preyared to suprort the following further safeguards for all

sections of the community, including the minority -

(i) We accept that the existing safeguards 2nd remedies against
discriwination on religicus or pelitical grouuds as lzid down in the
1973 horthern ireland Constitution Act should be maintained and to
tlis extent would ba prepered to accept, in the main, thé continuance
of Part III of the 1973 Act. e note that Section 17 of ‘the 1573 fc:
makes void any proposed legislation which discriminates on the grounds
of politiecal or relizious persuasion and furthér that Saction 1& gives
the Secrstary of State pover tc refer ny provision of the Assemdly
to tie Judicial Committees of the Privy Council to see if it might oe
void under Section 17 . and that Sectiom 15 outlaws discrimination
by public zutherities, including Ministers and distriet ccuncils.
As a means of strengthening these statutory safeguards, “which im
their terws are adequate, wz would support a facility whereby a
stated winority, say 30%,of the Assembly could require che Secretary
of State to meke a referral to the Privy Council under Section 18,

2 5111 of Rights

(ii) T-e U.DL.U.P., while holding that a Bill of Tights 1s desirable
for tho wiole of the United Kingdew, would be prepared if suck 13
not available to accept & proposal for a Morthern Ireland Bill of
Ri hts wnich would incorperate a range of statutory safeguarus
agzinst abusc of power. We would noint out that the oversight of
human rights slready rests with an independent ageucy, in that
Saction 20 of the 1973 .ct estzblished the Standing Advisory
Cormission on Humen Rirhts. It is our contention thnt z 5ill oi
Ricshts along with the existing safemuards in the 1973 Act and those
already mentioned can provide all the safeguards that anyone could
reason:biy require.



(3)

The Ofricizl Unionist Party

In its document "The Way Torvard 1984” the Ulster Unionist Council
acce ts that a case can be m:de for the entrenciiment of citizens®

rlfhts &s a component of a packaze for devolved government for

Nortiern Ireland. The document notes that ~“without acceptxn that
there is any foundation in reality for’ any feelin; of minority
discriminatiou or dls=dvantaugx the Ulster Unionist Party -

nevertheless recognises that such a feeling does exist and that it

may be in the interests of the ,eople of Northern Irzland 2t a whole

to have the richts of indivicuals explicitly set cut in the le: sislation
of tre iritish Parliament conferring devolve‘ goveranent on Northern

Ireland.™

The dccument envisa:es that such rights would be sufficiently
entrencled if Westminster zlone retained the power to amead and that
sust legislation would “provide ndch1nery whereby any action on the
var: of tie Vorthern Treland devolved instituticn conflictin. with
any listed right would be daclared void and any gct of the “orthern
Irelan. administration conf ficting with any such right would be
declared unlawful® » but does rot suggest vhat rorm such machinery
might take.

The docutent refers to the Zuropean Conveution but comments that it
would liave to be :adarted to the particular c1rcunstances of Northern
Irelzna, ooservxng tirat 'restrictions on the liberty of the-
individual citizen Jmay be called for in the interests of soc1et3 as

a whole” =nd that.' 'although rights way often be expressed in absolute
tezms tu, 1ﬁterests nf otier citizens or ‘the iuterests of scclety &s

& W:olc may necessitate sowme qLallflcatLon of a; parently absolute

rights, even.cﬁt51de perisds of crisis”,

_Txe docament also notea that it is an essentiul ingredient of en

effes tivs 5ill of Rights that it be enfeorced at the suit of the
individual citizen 23 simply, cheﬂply ana expedltlobsly s8¢ possible
through the est iblished courts of law™



(4)

The Social semocratic and Lobour Party

The §.1.L.P., while suprortin: the concept of & Bill cf Ki:hts
for Merthern Ireland, h:s never made the promulpation of this
docunent =» major plmi in its rolicy. The party believes that
althoug? Sritain exz2rcises boverc1gnty in Northern Ireland, tuere
15 ne ngl ticel consensus in tl.e province. According to tn=

.D,L.P. there.are wolitical parties in rorthern Ireland that
ccnpoL ba trusted to exercize power on their own while having the
consent of thcse parties not in powzr. The sbsence of political
consensus, =nd the lach: ¢f truct among those im powver, tring the
problem of enforcing a %iil cf iights to prominence, -The 3.9.L.7.
does not believe that such a Bill could be enforc:d under the
current system.

It does want some ty.e of huwzn aad civil rights guarantees as part
of a settleczent for the province. In its 1920 peclicy document
'mortrern fréland - a itretecy for Peace', the S.D.L.P. wrote that
z i1l of Rigiits would be an mssential part of a constituticnal
resoluzion for Hortherr Irelard. This Bili would indicate the
szfeguards for basic human ri;hts necessary to any settlament.

Three vears later, in the Re;or: to th:z Mew Ireland Forum, further
mentior wos made of ¢ Bill of Eights. 1In thils documeat. the
§.D.L.T. wrote thaz: 'Thc constitution for a unitary state would
contain certszin clauses guarenteeing civil and religious liberties
to 211 citizens of the State. Changes or suendments ccul: be made
only in zé¢ccrdance with speciel procedures set out in the decumant,
In edaitiin, there would be reinforcing guarantees from the

azan Sonvention on :uman Tights with rights of actess to thae

= )
= | 4
" Euripann Court of Human Rights.
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The Vexlers' Party

The Workers' rarty has <uite clewzrly zccepted the principle of the
need for & Bill of Rights. In its Assembly Elections Manifesto it
states the followvin,: coT T '

“Ir shor: ws see tne Pill of Rights as the cornerstone of derocracy,
s the juarantor of th= civil liberiies of sll citizens and of che
po&ltlcul rights of all sclitical partles and individuils prepared
to werk turouch the democracic process.'

it has +1so established what form it would propose this Bill o:i Rights
should take, as cen be duitermined by its submission to the Atkins
Conrerence document, dated J=auary, 1082, Ia this, the party firstly
sets out ten fundzmental principles which would constitute a
po11t1ca_ statement zboul tlw nature of any ror"'OL 1nstltul.l.on
establiched to govern Northern Ireland. These are:

1. That sny devilved sovermaent will Le democratic in chzracter «nd
will cater for the eccnowmic, social aad cultural needs of all
the people of Northern Ireland. ‘

2. That eny government will uphold the civil rights of all citizens
of Morthern Ireland without regard to the person's uwolitics,
rel4w{ou.or sex &nd will uphold the right to seal pelitical
chen e by normal demscratic procedures. '

3. That the zovarnment will urhold the right to lile »nl security
for all. ' . ' o

4. T4 t the government will en-ure that everyone his & right teo
liberty: and security of rexson, that no one shall be subject
te. arsitrary arres: or detention and no one sh:.ll be deprived
of 1.is liberty except on such grounds and In accorlance with
such proccdures as are csta:lished by law.

et the povernment will uphold tie rrinciple that all perscns

ar: equal before the lz: ond are entitled, without eny

discrimiratian, to the <iual protection cf the law.

W
i

n

6. That the government will ensure that all perscns sh 11 ve
treated equally befors the courts and shall be tried in 2
-u:1ic ane faly mancer.

'l

,_.a

7. That the government wl

protect the right to ircedom oi thought,
conscience and religion.

G

1hat the governuent ieco nises the rigi:t of everyonc to the
oapertunity to zain his or ner liviaog by work which he cr she
can freely choose or accepts and vwill tzke tue spprepriate
steps co safeguarc this right.

0, That the rovernment recoznises the right of averyone to an
adeguate stendard of living for him/hercelf and their family,
including adeguate food, clething, housing and to the continuous

iworoverent of living conditions

1, “t the peverament endorses the United Nations General
:JJEMu;y Iinternational Covenent on Civil ond Iollt1c31 Rights,
the Inrernational dovenant o Economic, Sociel > Cultural

Rights cnd the Europesn Cenvention on fuman 1i5hts.

A Bill of -ichts would claborave in! expand upcu the cbove priaciples
A ohis couls meke the. specific to the requirements of Northern
Irelaad.



There would be no defogation, clauscs in such a Bill. Jhe Bill
could not be auended by the loc:l adeiristration and the Sritish
Government would e le nlly bLound by 21l of its provisions. The
enactment of such propcszle would, the prrty arjues, mean the repesl
of all existing:cuwergency lezislation etc. I

The party also propose. the establisument of a Special Suprene Lourt,
dravn frow individuals cuiside Horthern Ireland to ceal with :ny
mattars relating to the interpretation of the meaninz or consequences
of the Bill of Rights. It is worthy to note that its jeneral vie.; is
that by definition a 2ill of lights is = constitutional document.

The purty suggests that in the .reparvation of a Bill of Rights it
should be possible to prepare 2 srecific comuunity catalo_ue of
.political, civil, sccial, zccacnic and cultural rights,



2.

The vieuws of no:—golitical organisutions

The sub- comaittee responfl 1e for cowpiling this background. information

is awcre of at least three cr gaﬂlsatlons which have. publicly expressed
“their viauvs on vhether a Bill of Ri hts should be enacte: for Morthern
Ireland., The vie'rs of cther Lrganngt;OﬁS are welcone. Frlezse send them
Lo tie Cormmittes on the Adminictration of Justice, Clo 224 Lisburn Road,
Belrast. T3 LGE,

(1)

ke Horthern Ireland Civil Rights Association

The .7T.7.2. 4, PBill-of .ichts was first put forwa:d Ly Lne Rzecutive
Committee in April, 1875. %hz Bill had four maiu aims -

1. to guarantee the freedon for political thourbt and esctivity for
all citizens in Northewn Ireland.

2. to guarantee the end of rapressive laws which breach coumon law
cud centrevene international buman ri hts 1 gislation.

3. to mrarantee the outlawing of discrimination against any citizen
for rezson of belief, religion, politics, sex, race or cclour,

4. tec guarantez the establishment of lew enforcemens agencies
acceptavle to the overwhelwming majority of the citizens,

The introfuction to the #ill zlso states that these guarantees must b
accompanied by suitable znd meaningful machinery for thei
implexeatation. The 3ill is divided into three rarts,

EN_E_} mckes the Race felations fct (1568) applicadble in Northern
Ireland. It also declares that laws must be construed anc aprlied
s0 &3 uot tc infringe the Bill of Rights and that ary existing laws

nfringing the Act sholl be void.

.

Part 2 deals witlh: fund-mental fightv and freedous. A number of
fundamsittal rights aud freedoms in relation to sex equality, reli:icus
telief, culturs, languaze and “reedom of ex . ressicn are sel cut in

lonjuage similar to t“at uvzed in the ULN. Dcclaratlon of luman Bights.

Section 9{i} and (ii) deal with the rigit ¢f political exprzssion and
are particular to Northern Iveland. (ii) delas with thne aboliti-n of
the oazti of &allegiance as a condition of public office or eniployment.
Section 17 deals with the right of gssembly and Section 11 establiskes
proportional represeatation as a method of electicn to loeal
government, vhich presuascly includes election to a local vovrthorn
Ireland Assembly. Electicus co Westminster arc not mentioned.

Section 12 establishes frecdow of wovement in .ui out of Northern Ireland.
fections 13 and 14 deal with privacy wnd establish ~rocedures for
errest and fingerurinting.

Section 15 dzals with post-srrest vrocedures and sets out various
of zccess to & lawyer and the right to remzin silent.

Sections 16-21 deal with trials and establish the right to trial by
jury witsnin a rezscasble zime.

Section 23 establishes cortein rihts for prisonevs to obtain le,al
aé¢vice and to secure parole.

|-a.
3'
T
L4]

fart 3 ceals with enforcement and vecommends the establisliwent of a

Hortnera Treland Constitutional Court with five judge: sit tlng at the
samz tiue. The Court will be availsbls to any ;evson agsricves by an
Act that Le or she cons ## to be in countrovention of a provision oOf

Part 2 of :he 511l of Bights,




(2) The Stinding Advisory Covwnission_on Human Rigits

Extivact rom the response y the LACHR to a query by the {English)
Libuur Party (re- pr1ntec in the SATHN Annual' Zejort foxr 1780 €1,p.20):

“Tae Sternding Advisory Commissicn on Huran Nights wes establish :ed under
Section 20 of the Uorthern Ireland Constitution Act 1573, As ecrly

2y, 1975, it infor.ed the then Secretary cf Stace Zor Northern
id th at it was stuﬂyin* the extent to vhic. exicsting legislaLlicn
provided udeguate protection for humen rights nd whether a Bill of
Rzants fcr Jarthern Ireland vas desirable. ‘the resulis cf thet
suizscantive stuly were published under the title The protection of
hu=n rights by law iu Hortherm Ireland” (Cand.7009) ip Hovember 1977,
The Cori:ission unanimcusly called for the introducticn cf a Bill of
Rights.

Borowo f iutroduction the Co:missien recoznises the futility ol merely
slosanising zbeut the surJecL ‘i.e¢. using the wxpression "3ill of
Pig its" as = vague term in the way p011t1c1r1a often wse it. The

piper takes three main issues Ior considercticn:

(i) «l.ether there is = need for a new Seasure guarantesiny
fun amental rights znd freedoms in Morthern Ireland; il sc

(ii) what shoLld be the rnature znd scope of such vights and
=

z2doms, an.i
(ii:) wh.t sheuld be the weans of enforcin, suc! guarantees?

In Part I the paper looks at the nature .and scope of rishts and
freedore juaranteed in other legal systems or on an intezrnaticaal
plane. Tae U is different from countries such as the UIS, or
countrizs within the Coumonweslth or EEC, in tnat it does aot have
a written Comstitution defininy or limiting the powers <f the

' gOVﬂrndenL nor does it h:ve any administrative code to repulage th
misuse of power by public autherities. The sovereiynty of the
“estminster Parliasent is ciisolute. In countries with a writiszu

Constitution the Bill of 1 i.ts can bz altered only vy fcllowl

spacizl procedures.

The risht ts and puz ranteﬂs QJELnf frou country to country, but the
cotaen chiracteristics of nills of [ hts are:

(i) the rights are defined in positive and general terms,
r )

iz the Bills of .ihis ecstablish certain basic values staied
as legzl srinciples with priority over other lews and
therefore protected frow the outcome of elections;

(iii) ©ne sills are interpreted by judg es, often in coastititional

courts;
(iv) the judges therefore bacome wore active (and possibly
controversial) in deciiiig wmoral and social issues.

The Commission uoted that.the UY, unlike several other mewuer states
of the Courcil =i Eurose, had vor made the European Coaventisn pavt
of its demestic legal system, so its ;rovisioas were not directly
enforcrable by UK courts,: But it felt that UK courts didi at least
Tecogrise the 1mporu and anteﬂt of the Convention as a source of
fuidance. 0y



I Pect II the 1977 S:CED soser outlines the arpuments for and
asainat = 5111 of ngnts. The avguments .or are. :

(i) =t the memeat there are inadeguatce legal uarantens against
he zbusz of nowar uy central and- local government,

ament cr putlic zutherities,

~
Fie
-t

i
i} 2 Bill of Rights would rewove cert:in fundamental values out
the reack of tewporary poliricsl majorities and inte the
rerlms of courts;
i} the trend toiards decentralisatior of veoucrs requires greater
wrotection for civil rizhts,

~~
I

P
[

(iv) 2 Till would enhznce the role of judges,
(v) ircorporstiocn of the Jurojpean Conventicn would mean that the
il wos conforming with practices of other maaber states of ths
Council of Turoos;
{vi) a 7ill af Raghts would not hamper effective aad democratic
Jovernment;
(vii) a generslly worded Bill woulc allow it to be I{lexibly
interpreted in line with social changes;
(viii) a 2ill would not reziace but supplerent more specific
stetutory safeguards,
(ix) even some limited guarantees (rathor than . comolete Bill ol
Nichte) weould ba welcome, Farliament's soveveigaty need
Lol necessarily be fetcoaved.
The ayguments against a Eill of "ights are:
i) it would increasc th= uncertainty ia the lau,
(i ) it would lezd to zxpzctetions not being satisfied, which
would rasult - in furthe: distress .and unreskt;
(1ii) it s ’FHt hamper = goverimeni in intreducing wrojressive
= pclicies; courts wouln becore legislatore enc im-ortant
rublic issuss wou .17 become matters of fe_ul, racther then
moral- Og_QOIItlt.l, co151LLratlon '

n insufficient

|+«

5

fis

(iv) the time is not aprropriste siuce the:e
degree of pelitical consensus;
(v) human rights zre :s well protected in the UE in the abscace
of a written Constituticn, )

(vi) it,would represent a fundamental depuorture from the cxistiug
lecal traditicn
(i) it would not e wide encugh unless (e.z.) it were extended
to viclaticns eof luman rights by non-governne'tal PETSCNS
or institutions:

(viii) it weuld genevate unnecessary litization;

{ix) since existing saferuards(c.g. in the Northern Ireland
“Constitution Act 1%73) huove not deen relied upon, theve is
ne evidence that ¢ Dill of Rights wiuld chance matters.

Afrer publication of the 1977 paper ume bers of the SACHZ gove evidence
to the ‘ouse of Lords Seleet Comnittee on a Bill of tights, whose
report zlss endorsed, by a narrow majority, the view tihnt o Bill of
Fighis siould be introducad (WL, 176, 1977-78). Tre Cosmission has
held inforral discussicens with grours (sueh as the TUC) wiw hzve
cxpressed reservations about the introduction of @ Bill of Rights.



In April-1980 it organised a couference to allow discustion of the
wclitical, le;al, roral and constitutional issues involved (see

C.%. Campbell, ed.: Do we ilued a Bill of Rights?, Laurice Tenple

" Smith, Londor, 1%80). 1Im its 1980-£1 .2rnual kevort the SACHER stood
over its 1977 paper: ~Today thce Commission's view romains the sume
viz. the rights and fre.doms of all peaple living in idorthern Ireland
require further protection by lew, that the best mezns cf achieving
this 2re by the introduction of a United Kingdom Iill of Rights, aund
this Bill should be basecd oa the substantive provisicns of the
Furosacen Jouvention on fuman Rights. But we reiterate, as we indicated
in our Study Zeport, that there might be circumstances in which a Bill
of Ti hts for Horthern Izzlend alonz would be advisable”, (p.21)

a'its 1963 84 Annual Report ths SACHR remained emphatic in its belief
that the U: should incerporata the European Counvention (and its First
and Yourth Protocols) inte docestic law. It was comvinced that the
organt of the {ovncil of Europe in Strosbourg wanted this to happen

as well., It hopes that ulen the Government cenacts 2 new Nosthern
Irelend (Emergency Provisions) ict it wili draft the legielation in

a form which shcus recognition of the standards laid cown by the
Convention.



(3) Ulstexr Defcnce rssociation beoklet regarding the Zurc eesn Comventicn
.The. Bill of Rights as vprorosed vy the U.D.A. 2ud the Convention for
the Frotection of Fuman Righits and lundamental Freedons ‘ave basically
similar, in thst they both provide for the following rights:-

- the right to 1i

- the right to literty znd sacurity

- ttz right to rrivacy

- th: right.to zquality

- tkhe.right to freecor of thought

~ the right of expression

the right to peeccefrl assembly and associlaticn

However, the U.D.A. documant Ciffers sipnificently in that it places
fewer restrictions or excepticns on these bzsic rights and includes

mcre extensions to thew, e.;.:
Under the Convention, tlhe right to life Fas the followirg exceptions:

- sentence of a court

~ use of force which is uo nore than absolutely necessary
- i defence a:ainct unlawful viclence

- to effect arrect or prevent escape

- to quell & rist cu imzurrection

The U..A. document however, cives cnly one exception 1i.e.
- ¥ o r

- if gtrictly necesszry to preveut an ofrfeunce eadangering li.e

Additionzl rights included i the U.D.-. document are:

the richt to particinste 1in public life
- tie rights to food, tousing, clothing, medical care
and s far as possible education ondé capleyment
the right to eguality in employmeant and pey

" Both documeunts centain provisions icr suspension of any ri hts
contained therein, Dut the L. A.'s document details th: reacons
and methiods of susprnsion,

The wain differences lie in the fact that the Corveniion was drawm up
by zovermnent apencics and therefore seeks to restrict the scope of
the Bill <f Liehts, wrereas the U.D.A.'s document wes drawr. up by a
vressure croup wiicl zppacently seels to extend the bill of Rijhts

as far ss possible without trying to write all the legislation

necassary to carry out the orderly conduct of «ny coumunity.

The U.i... document is also xove pertinent to the current situation
in Horthewn Ireland and ternds to redress the resent shortcomings in
the judicial »rocuess,

17
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3. Current Laws in Northerw Ircland e

Ian tryir: to find out for oneself the value of a-Bill oi Rights for
Mertheim: Iveland, it is necessary to examine Lo what extent ;ravious
lecislative encctriénts” (for example the Govertmcnt of Iveland Act 1820
2.4 the “orthern Ireland Comstituticn et 1273) have protecied human rights.
Unfortunatels, 28 in many Acts of the lcstminster Perlisment, the distinction
between tiacory and ;ractice is all tco prevalent.

The Goverument of Iveland act 1920 sct up the 'State’ of Forthern Ireland.
Theoreticall, smeeking, Morthem Iralznd tras establisted as a2 non-sectarian
state in vhigh the basic democvatic rights cof all were conztitutionally
guarantecd, ' The Act did seek te -protect human rights, to sowe exteut, bty
imposing restrictiens on the axurcise of governmental rowers. It contained
srovisions prehibiting the Parliament of Nerthemn Ireland fve. legislating
in 2 number of woys. .Jor exawple, the rorthern Ircland Ferliament could
not estzblisi:, encdow, »rohibit or restrict any relijisn. However, as Boyle,
Baddes ed Hillyard sa; in their book “Lzw 2nd State”

"The raality was otherwis:. 7Yhe proud promiss of z'Protestant Purlisment
_.for & Frotusteat ;eosle’ was effectively fuliilled through the '
_continued strangiehold of the exclusively Protestant Unionist Party

in the Pariisment at Stormont.”

The pr safe,uarding religisus equality ccainst lejislative or
¢xecutive sbuse were mot in sractice invoked by alleged victims seeking
rearess before the courts.  Way?

Many reasous have been proiferved vut the esscntisal roason seems ti ba that
t'ose who sufforsd discrimination (i.e. lomaa Catholics) eitler refused to
recornise the lepitimacy of Northerm Irelana courts or centinued to distrust
the vinole le-al system as the “puppct of the umionists”.

The couris, in the few cases taken against the. iiorthern Ir:land Parliament,
seemed lozthe to go against it. Law and lawyers, it is suggestcd failed

to investigate and rewmedy the grievances of the minerity community.

Bowever, the specific guerznties agzinst discrioinatory leciglation in the
1925 Act could well have formzd the basis of 2 challenge to the validity of
discriminatory administrative decisicns made under iorthern Irelend statutes,
for instance in the field of h-using zllocation. 3Sut confidence thet thesc
puaranteces weuld be enforced by the courts seems to have Leen minimal,

Turning to the ilorthern Ircland Censtitution fct 1973, the question remains
the semc * to what extent dees it protect huian rights? It obviously does
act contain a comprehensive 5ill ol Dights, its legel safeguirds for humean
rights (countained iu rart I1I of the tet) beinz confined to the prazvention
of religisus end pelitical discriminatiou in the use ol the Assemnly's law
cisc of executive powers by _overnmenteal
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making powevs and in the ene
ne public bodies.
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departuwzi:ts, incal authoritie
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if the cbove ars carried out for the purposz of protectin, public order,
they are uct discriminatory.

fven those provisions are limdted in the sense that the Act zzovides that

There have been very few cases concerning Part III of the 1973 Act. Hany
Weld that i iz duc to the present civil disturbances that the legal
safeguards fcr human rights under the 1073 Act wre s¢riously undecrmined.
This provlen woulu seem to arifuct the various lecislative veforms affecting
Luman rights iantrvoduced in ilorthern Ircland sincc 1969. Examples of these
are the forwation ¢f the Fzir Ewployment Agency, the Police Compl.ints
Board and the Stouding ddvisory Comuission on liuman Riglits, Thesw have
bren sot un by verious fcts or Ovdirs of the Hestminstor Parliament.



The C.A.J. must ask itsclf whatlicr this legislation is sufficient to
protect human rights in the Horth. The Standing &dvisory Commission Gn
¥uman Rights, in its Study ¥aper in 1977, had no doubts that at that time

1

it was not, tut they equally kad no hesitancy in identiiying the reason:

“As 2 body of lav it is.ir,.ressive anc should not be under ‘rated.
But the blunt fact is that what wight have succeeded at znother
tlmc or in dlfrazent circumstances has not been suf:iicicrt to

change & situation where violence has become a way of life for
scne znd & perpetual terrcr for cthers."

‘We must 2sk ourselves today whether, if the lesislation is inSufiicient, it
is due o continuing vieolence cr to scme inherent LnaquueCLes both in

'legislators end legislation? Deczuse if a 5111 of Rights is to be a viable
option, it rust overcome any such inzdequacies to be sufficient to protect
human rights in liortaern Ireland. '

The legal provisiouns:

Government of Ireland fect, 1920 £.5 :

5, - {1) In the exnrcise of its ;ower to make law unuer this Act......the
Parlizment ol Northern Ireland shall not make & law so as either
cirectly or indirectly to establish or endow _any religion, or prohibit
or restrict the free exercise théreof......

Borthern Ircland Constitution sct, 1973, Fart III

$.17 - {1) &n, Peasure, any Act of tie Parliarent of Nortlern ireland and
any relevant subordéinate instrument shzall, to the extent that it
dlscrlrlnntes against any person ¢r class of persons ou thie ground
of r31101o 15 beliefl or polltlcol orinion, de voit,

tnder §.1% (1) it is unlawful for a public*authcrity HL....te discrininate,
or 2ic, induce cr incite :nother to discriminate, in the dischar:ce
of fuictions relating te Morthern Iveland against any pevson or
clzss of persons on the ground of religious bulief or pelitical opinion.’
§.23 < (3) 1o Iazture Act of the Parliament of Xérthern Ireland or other
© ‘instrument .and no ect demc 0y any person shall be treated- for the
rirposes of this Act as discriminsting if tihe instrument has ‘the’
effect or, as the case may be, the zct is dene for the purpose, of
safuguaxolnﬁ national sescurity or protectin: public safety or public
order.



4. Solutions adopted im other:countries

(1) The Canadian Charter of Riéyts and Treedos 1982

The Charter cawe into force for the whole of Canada on 17th nprll 1582,
It replaced the earlier Bill of nl“hts of 196G, dbut the Charter contains
& wmore detailed list of rights and it can be ancnded only by spec1a1

Parliamentary procedures.
According to Section 2, everyonc has the following fundamental freedoms:

(a) - freedom of consciknce and rLligi01'

(b)  freedowr of thought, beliuf, opinicn and expression. ...,

(e)  freedow of reaceful assembly, and -

{(d) freudom of associatien.
Sections 3-% are concerned with alectoral and mobility riphts.
Sections 7-14 are entitled “legal rights’ and include the following
prov1310ns. ;

11.. Any person charbed with zn offence has the right:
(b) to be tried within a reasonsble time;

(d) to be presumed innocent until proven guilty according to law
in a fair and public hearin, by an independent and iwmpartial

tribunal;

(e) not to be denied reasonaile bail without just cause;

(£) ...to the benefit of trial by jury wherc the maxinus punlshment
for the offence is 1nprlsorment for five years or more SLverc
nunlshmgnt.

12, dveryone hes; the right not te be subjected to any cruel and unuaugl
treatment or punishment.

-third of the Canadi:on pOpulatlon is French speaking and there 1s a strong
separatist moveneut in Quebee., Section 15 of the Charter caters for minority
interests by providing that:

Equality Rights

15.(1) Every individual is equel bufore and under the lav and tas
the right to the egual protection and cquel benefit of the
law witheut discrinination and, in particular, without
discrimination basud on race, national or «thnic origin,
c¢olour, religioa, sex, age or mental or physical dissbility.

(2) Subsection (1) dovs not preclude any law, prézrem or activity
that has 2s its object the awcliocration of conditions of
disadvantaged “incdividuals or groupd iuncluding those that are
disadvantaged because of race, national or ethnic orizin,
colour, religion, sex, age or mental or physical disability.

YNote that section 15(2) allows for positive discrimination.

Sections 16-23 deal with languare and educational rights.

Pestrictions on rights. Section 1 of the Charter says that the Charter
suarantees rights and freedoms ‘subject only to sucli reasonable limits
prescribed by law as can be demonstrably justified in a free end
democratic society’. And by Section 33 any Parliament in Canada may
expressly declare in an Act that that Act's provisiuns sre to operszte
(for periods of up to five years at a time) notuithstanding Sections 2
or 7-15 of the Charter. T o

Enforcement of the Charter: By Saction 24(1) it is the ordinary judges

who have the final say as to the Crarter's applicability. The eifect of
their decisions can be altered only if the Charter itself is amended. If
the Charter 1s infringed the judges may pive “such reredy as the Court
considers appropriate and Just in the circumstances',




(2) The Enzlish and French ills of Rights

In 1689 Parliarent presented to King Williaw III and Queen iiary
a declaration that became knowa as the Eill of Rights. This settled the
succession to the throne and limited the powers of the ilionarch in such
i:tters ac taxation and keeping up a standing zrmy. But otherwise the
- document contains nothing much wore than rhetoric. It plades restraints
on the royal peropative (now mostly vested in the government of tn: day),
but does not qualify thlie sovereignty of Parliament.

The mcdern movement for a Bill of Rights in England really dates from the
publication in 1974 of a series of lecturcs by Lord Scarman entitled
"in_.lisk Law~-The P'ew Bimensioni’. This led to the Labour Covernment issuing

a discussion parer in 1976 analysing the issues invclved. -In 13981 a Bill

of ngbts Bill was successfully .manoeuyred through tne House of Lords by
Lord Wade; it reached its second reading stage in the Housc of Commons on
geh ray, 1381 but the Goverament did not tack it end the debate was adjourncod
without a vote being taken. Furthor zll-party discussions have not yet
tuken nlace. Lord Scarman has recently tried to introduce another Bill into
the Housu of Lords along the same lines and he has been spearheading a
campal,n by the Constitutional Refnrm Centre for 1ncorporat10n of thie
European Convention into domestlc law. :

hie French adopted the Beclaration of the Rights or iien and of the Citizen
in 17683, This azttempted to put flesh on the tones of the ‘réevolutionary
war-cry of ''liberty, equality, frazternit;'". ''The Declaration glarantees
religioys frecdom, freed:m of speech and of the press and personal security.
It is referred to in the Preawble to the 1958 Constitution of the present
Fifth Republic, wiiick gives it some status as a source of law and zlleows

it to affect the way in which ordinary statutég_aru interpreted.



(3) The Bill of Ripghts in the United States of America S

The Constitution adovted in 1789 contained [ew porsonal guarentees. Soue
stat..s refused to ratify it without a specific 5ill of Rights. Jamcs Hadison
led. in the adoption of .tun amcnduents that became known.as tae Bill ef Righes,

oven, thougu only the Lirst eight amendwments guaranteoe siecific rights and
freedoms. The $ill came into effect on 15th December, 1?31.',This day is
celebrated as Bill of Rights Day. The Supreme Court has held that undir
fmendment 14 the Bill of Rights also applied to State Tovernménts.

- The first eight-.amendwents to the Constitution contezin. the fundamental

rights .and freedoms of evury citizen. Amendments 9 znd, 10 forbid Congress
from adopting lowe that would violate these rights. BLut the Supreme Court o:
tha United States has held that these rights have some lizits. For exanple,
freedom of speech does not protéct a person who siouts “Pire in a_crowded
.theatre -shen thers is no fire. Yet the Covernment must respect these
freedoms in 21l but extreme circumstances. The Supreme Cgurt has held

that freedom of speech may b: limited only when ite exercise cregtes a

“clear and present danger' to socicty. c

ELach State Constitution contains a Bill of Rights or a Deélardtion qf
Rights. It guarantees the fundamental richts listed in the United Gtates
Constitution. Sowe State Rills of Rights are more detailed than the
_federal Bill of Rights. Virginia adepted the first state Bill of Righte
‘as part of its constitution in 1776, :

Amer.dment 1

Conyress shall make no la: respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of thie ures:, or the right of the peorle peaceably to zssemble, and to
petition the government for a redress of zrievances.

Amendment 2

A vell-regulated militia being necessary to the security <f a free Gtate,
the right of the people to keep cnd bear arms shazll not be infringed.

Mo soldier sbzll, in time of peace, be quartered in any house without tie
consent of the owner; nor in tiwe of war but in a wanner to he prescribed
by law.

Mondnent 4

The right of the seople to be secure in their persons, houses, pa,ers and
¢ffects, against unrecsonsble zearches and scizures, shall not b2 violated,
avd no warrants sh:zll issue bLut upon probable cause, supported oy oath or
affiymation, and particularly describing the :lace to be searched, and the
persons or things to be seized.

Anvindment 5

My pewrson shall be beld to answer for a capital or othcrwise infamous criue,
unless on a presentment or indictment of a grand jury, except in cases
arising in the land or naval forces, or in the wmilitia, when in actual
service in time of war or public danger, nor shall any percon be subject
‘or the same offcnee to be twice put in jeopardy of life or limb, nor shall
be compelled in any criwminal case to be a vitness agsinst himsclf, nor bu
denrived of liic, liberty, or property, without dus proccss oi luw; mnor
shhall private property bte taken for publie usc, without just compensation.
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toendment & . I L

-

in all criminal prosecutions the accused shall enjuy the right to a speed,
and public trial, by an im:artial jury of the State and district wherein
the crime shall have been committed, which district shall have been
rreV1ously agcertalned by law, and to be inforrmed of the nature and'cause
of ti.e accusation., to be CJnfrunted with tire witnesses against him; to
have c0ﬁpu1°or, trocesc for ottainins witnesses in uis favour, ond to have
1tba 51stance of counsel for Lis deafence.

Amendment 7

In suits at commor law, where the value in controversy shall exceecd twent:
dollars, the rigi.t of trlal by ilury ehrall te preserved, and no fact tried

by a jury shall be otherwise re-examined in an, court cf the Unlted States
‘than accordlpn tc thio rules of the comuon law.

‘An_endment 8

txcessive beil shall not be required, nor excassive fines imposed, nor
cruel and unusual punishuents 1nf11cted. o

Amendm ant 9

Ti.e enumeration in the Constitution of certain riguts shall not be construed
to deny or’ dlspara?e othcrs retained by the people.

Amendinnt 10

The povers not delepated to the United Statcs by’ the Constitution, nor
rokibit=2d by it to the States, sre reserved to the Btates respectivel
P J ] P Y,

or to the people.



5. The international protection of human righls

(1} The turopean Convention on Hunan Rigiits

1. Tie European Convention on Human Rights was drawn up by the Council

of Europe (ot by the EEC) in 1950. Cases alleging that the_Convention

has been breached are considered first by the Curopean Comuilssion on

Human Rights. If that Commission decides that the case is "admissible”

it will then usually be considered by the Europqan'Couft of Human Rights.
doth .of these bodies sit at Strasboury in France. The Commission is staffed
by 21 Commissioners and the Court by 21 judges - one from each member statec
of the Council of Europe. The Conmnissioners and judges are not always judges
in their own countries. It is rot uncommon for cases to be settled before
they reach tiie Luropean Court. this happened in the Farrell case (1984),
which cannot therefore stand as a vrecedent for any future case.

2, The U ratified the Convention ir 1953, which meant tﬁat frow ther on
the Convention was binding on the UX ir international law. Any other state
on which the Convengtion is binding can take a case against the UK if it
believes that the UL has laws or procedurcs which are in breach of the
Convention. This is what Irelend did in 1976 when it complained that the use
of the so-cziled five techniques by the security iorces in Northern:Ireland
{wall standing, hooding .subjection to noise, raestricted dict and .deprivation
of sleep) was contrary to Art. 3 of the Convention (“Mo one shall be
subjected to torture or to inhuman or degrading treatment or punishuent’).
The ultimate decision was that the five technigucs amounted to ilnhuman or
cgrading treatment, but not to torture.

3. Sipnca 1955 the UX has been one of the states which allows its own citizens
to take cases agsinst it in Europe, though this right has been grentec for
only five years at & timo, not permanently. Jefore any citizen can bring

such a case the Convention says that he oy sho must first exhaust all rcuedies
aveilable in the UY courts. This is what Mr. malone had to do in 1982 when

he alleged that the pelice bad unlawfully tapped his telephonce: all tone UK
courts danied him any relief (evon the house of Lords) and he .succeeced oaly
when he toow the case ome step further into ECurcpe:  the 'phone-tapping was
neld to contravene Art.8(1) of the Convention ('Everyounc has tae right to
respect for his privatz sad family life, his houe and Lis correspondence. )

%, Other rights znd freedows protocted by the Convention include the rights
to life, liberty, security of person, ireedom of oxprussion znd freedom of
peaccful essembly. Tue protcction is sometimes qualified in that '@ state
way interfere with the rights iu order (for example) to preserve maticnel
security or public safety. iiorcover unaer £re.l5 & ‘stato inay, in time cf
war or other public emergency threatening the life of the naticn, take
veasures derogating from its obligaticns under this Convertion to the cxtent
strictly reguired by the exigencies of the situation. The Ui issued notices
of derogation in the respect of tire Northeran Irelend (Ewergency Provisions)
sdct 1978, but it withdrew these in August 1984, claiming that the law in
Northorn Irclsnd is no longer incensistent with the Luropuan Convention.

5. sore cases Lave been taken agsinst the U¥ under the Convention tliun against
any other state. About §04 provisional UK files are opeued each year. Mo
other state has nad so many coses (80) declered admissible by the Comuissicn,
nor lost so many before the Court. Over 30,000 applications havé been sant
to Strasboury since 1955, about 4L0 have been declared adicissible cad over
20 judgirants Jelivercd Ly the Eurxopezn Court. fme reason why people do not
obtain adequate rclief in UK courts is that these courts ore not themselves
bound by the Convention: the Convention is not sart of the UK's nationzl
lav. If it were, as it is in severcl European countries, thcn people such

45 Fr. mMaloune could take a czss o¢ven in a magistrates court in the UK and
succossfully crgun that the UK law on 'phome-tapping is not to be applied
beceuse it contravenes the Comventien. - The wey to matie the Conventiou part
of UK national law is to hove it included in an Act of the UX Parliament.



oanElL Casz ,

As an-illustraticn of Lo the European Contveatlon works, #e sat out 'xlos
& synopsis of a rocent case. It is one which the applicant in faect lost.

Stewart *v- United ..inudom

A'Decisicn of the European’ Commissién of Human Rights, Oct. 1384

;n_Octob;r 1“7£ arien Ste. urt, azed 13,- died after being struck. on, the head
by & olastic bullet firsd by 2 Eritish soldier serving in Fortherp Ireland.

At = coroncr s inquest hzld 14 montps loter, in December 1977, :n open verdict
L¥us Teturne d In May 1°?9 the County Court Judge for b;lfast rajected a clain
by Hrlan s wothor, Mrs. Kathleon Stewart .alle“ln negligence and assault
;- ageinst the Ministry of Defence. The Judge found that there had. Dce & riot
in nrogress, that the lives of the arwy patrol were in peril and that the
firing of the baton rounds was justified in the circumstances. hrs. Stewart
aprealed to the High Court in Belfast but in March 19862 her appeal was
“dismissed: the Judge held that the {firin, of the plastic bullet was
reasonable for the prevention of crime in accordance with section 3{1) of

the Crlmlnal L*w Act’ (11) 196?

The claim: - . .., ., - | | |

“In August 1962 Mrs': Stewart azplicd to the Furovean Commission of Human
Rights for a decision that under the Turopean Convertion on l.uman Rights she
had an admissible case =zpainst the UK Covernmint, She was represented by
Barbara Cohien (of the Matiomal Council f6r Civil Liberties in Lendon) and
by Lord Gifiord GC.  The claim was based on Articles 2, 3 and 14 of the
Europran Convention:

under Art.2 (TEveryonec's right to life shall be protccted by law...")
- the wides rvad use of plestic bullets as ¢ method of erowd
contrel infringad this right:
the right is infringasd even "ben & person 1s killed unintentionally,
- in the circumstances of this case the force used was more than was
arsolutcly necessary co defend the zrny petrol or to quell @ riot;
in tihe circumstances of this case there vas no riot at the time.

under Art.3 (Mo one shall be subjected to torture or to inhuman or
degrading troatment or punishment )
= Jrian Stewart was subjicted to inhuman trectment cor punishm°

under Art. 1’ C “The LnJOVHLnt of the rights in tHlb Convcrtlon shhll be
_ securcd without discrimination...')
- plastic bullets have Leen used wholly or Lrgdcmlndntly ﬂgalﬂbt
toman Catholics or pecple with republican opinions,

The defence:

The UK Government deniled all the cliims just mentioned and also alleged that
Mrs. Stewart had no ripght to brimg & cesc in Hurope because siie had not
first exhausted the rermedies available to her in Northern Ireland: in
particular she had not adducced any evidence in tlie Northern Irish courts to
shew e failurs on the Governnent's port to provide means of quelling a
disorderly crowd epart f{rowm the use oif plascic bullets.

The decision:

Mre. Stewart's application was hold to be inadmissible, i.¢. she lost. The
EASONS £lvon wore thesa:

- ¥rs. Stewart had exheusted her remedios in Hurthern [rclend, but the
print at issuc here was not the use of plastic bullets in general
vub thieir use in this prrticular case;

- Art.2 does cover unintentional killings, but in this case tie force
usied vras no more than absolutely necessary,

_ = this meant that Art.3 was not Treached;
- thire was no evidenco to support & breach of Art.lé
- 21 -



~xtrects
Articlein2-—
(1) Evcfyore's right te life shall te protected by lew. ko one shall be
deprived cf nis life 1nt¢nL;cnu11; save in the execution of a sentence of

a court following tis ConVlC;lon of a crine for vhich tiids penalty is
provided by law. )

(2) Deprivation cf life shall not be regarded as inflicted in contraventien
of 'this Article when it results from the use of force whick is no more than
absolutely necessary - :

2. 1in delence of any person from:unlawful violence,

5. 1in order to effect'a lawful arfrest or to prevent the escape -
cf a person lawfully cetained,

c. in acticn lawfully tesken for the purpose of qLelllnF & riot
or insurrection. ’

Article 3
i'o one shkall De subjected to torture or to 1nburan or degrading treatment
or punishment. '

Article 5

(1) " Everyone has the right to liberty and securit: .of persen. lic onme shall
ve deprived of his liberty cave in the following cases ‘and in accordance with
g procedure yrescribed by law:
a. the lawful detantion of a'?e:sdn after conviction &y a competent
court; _ o

L the lawful arrest or detention cf a person for non-compliance
with the lawful order ¢f a court or in order teo sccure the
ful filment of _.ny obligation prescribad by law;

c. the lawful arrest or detention of a ;erson cffected for the- -
purpose of triuging him terore the competent legal authority .-
vn reascnable suvspicion of having .ccmmitted an offence or

when it is reascnably concziderad necessascy to prevent his

: coumitting en cflence or fleeing zfter baving done so,

'd. the Jetention of a minor by lawful order fer the purpose of
educational supervision or :.is lawful detention for tie
vurpose of bringing him before the competent legal suthority .

e. the lawful detention of persons for the .revention of the
spreading of infectious diseases, of persons of unscund
mind, clcobiolics os drug addicts or vagrantus;

f. the lawivl zrrest or detention of a person to preveat his
effecting an unsuthorised entry into the country or of a
persen sgainst vhoin action is being tuken with a view to
deportation or extraditicn.

(2) Lveryone wno 1s arrested siall bec informed promptly, in z language
which ne understands, of ti.e reasons for his arrest and of any charge
ageinst him:

(3) Everyone nrrested or detained in accordance with the provisions of
peragregh (1)(e} of this article shall be Lrourhit promptly btelore & judge
or other officer autiorisad by law fo ¢ excreise judicial pewer and shall
by entiticd to trizl within ¢ reasonatle time or to releass “Lndln’ trial.
Lhelease ray be conditioned by guarante:.s to apleur Tor trial,

(4) ngrvonb ho is “"rlved'of hls 11bertv 0} urrust or detention shall

he entitied td tuke proceedings by which the quluuqs of his detention
shzll be decided spaedily Ly a court znd his ruleasc ‘ordered if the
detention is not lawful ' I : :

(5) Everyone uvho as been the victim of arrcest or detention in contravention
of the provisicns of tliy Article shall have an enforcechle richt to

comLensatloh.
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Article €

(1) In the determination of his civil rights and obligations or of any
criminal charge against hiwm, evcryone is entitled to a fair and public
hearin; within a reasonable time by an independent and iw artial tribucal
established by law. Judgment shall be proacunced puullcly but the pre=s
and public may be excluded from all or part ol the triol in tue interests
of morals, public order or national security in a democratic soclety, where
the interests of juveniles or the protection of the prlvata 1ife of tle
parties sc require, or to the extent strictly necessary in the opinion oi
the court in special circumstsnces where publicity would prejudice the
interests of justice.

(2) Everyone charged with a crumin:1 offence shall be presumed innocent
until proved guilty according tc law.

(3) Everyone charged with a criwinal offence has the follewing minimum
rizhts:-

a. to be informed prowstly, in a language whichk he understonds
and in detail, of the nature and cause ol the accusation
against bim,

b. to have adeguate time and facilities for tue preparation of
his defence;

¢. to defend himself in person or through leral assistance oi
his own choosing or, if Lie has not sufficient wmeans to pay
for legal assistance, to be given it free whea the interests
of justice so require; .

d. to examine or have examined witnesses against him and to
obtain the attendance and exemination of witnesses on his
hehalf vnder the same conditicns as witnesses against him,

e. to heve the free assistunce of anm interpreter if he cannot

' understand or speak the langu.ge used in court.

Article 7

(1) 1o one shall be held guiley of any criminal ofience on accouat of any
act or omission which did not constitute a criminsl offence under nationul
or international law at the time when it was committed. Nor shall 2
heavier peralty be imposed than the one that was applicable at the time
thé¢ criminal cifence was committec.

(2) This Article shall not prejudice the trial end punishment of any
person for anmy act or omission which, at tiwe time when it wvae committed,
was criminal zccordin, to the gcnernl prlnClples of lsw recognised by
civilised nztions,

Article 8

{1) Everyon: has the right to ruspect for nis private «nd family life,

his home and Lis correspondence.

(2) There shzll be no intgriurgnc’ by a public authority wit:s tue exerclse
¢f this right except such as s 1n accordance with the law and 1s noecessary
in a democratic soc1ety in the intcrests of notional security, public
safety or the ecoromic wcll-bein; of the country, .ot the Lrevention of
disordcr or crime, for the protection cof health or morals, or for the
protection of the rights end freedous of others. ;

Articla 9

(1) Everyone has the right to freedum of t.ou'lt conscicnce and religion,
this right includes freedom to change His religion or belief and freedom,
either slone or in commupity witl: others anu in public or private, to
pani Fest his relivzion or belif, in worship, teachin_, practice and

OGS ArVILCY .



(2) Trecdom te manilest one's rzligion or belicfs shall be subject only
to such limitations as are prescéribed by law and are necessary in z
‘democratic society in the intercsts of public safety, for the protection
of public order, haalth or worzls, or for the protuction of th: rigits
and freedoms of others

Article 10 .

(1) Everyone has the riphit to freedon of cxpression. This.ri ht shall
include freedom to hold opinions and to receive and impart inforwation and
ideas without interference Ly public avtrnority and regardless of frontiers.
This Article shall not prevent States from requiring tiie licensing of
broadcasting, tclevision or cinewms enterprisas.

.

(2) The exercise of these frecdoms, since it carries with it duties aud
responsiiilities, may be subject . to such formalities, conditions,
restrictions or {cnqltles ac are prescribed Dy law and are necessary in a
demoeratic socicty, in the interests of national security, territorial
intcarity or public safety, for the rrevention of disorder or crime, for
the protection of health or worals, for the protection of the reputation
or rights of others, for preventing thL disclosure of information received
in confidence, or for maintaining thé - authority and impartiality of the

judiciary.

Article 11

(1) Everyone has the right to freedom of pcaceful asscmnl: and to freedon
of association with others, including the right to form and to join trade
unions for the protection of his intcrests.

(2) No restrictions shall be placed on tie cxercise of these rigiits othur
than such «s are prescribed by law ond are necessary in a dewocratic society
in the interests of natiecnal sccurity or public safety, lor the srovention

of disorder or crime, for ths protection of heslth or morzls or for the
iToteation of the rights and Zreedoms of others. Tiis Article shall not
prevent the lwpositicu of lzawful rostrictions on thu exercise of these

rizhts by members of the armed forces, of the pelice or of the adwinistration

cf the State.

Artlcle 1z

Jden and women of marriageable age have the igﬁt to marry and to found a
family, according tc the national lass governing the exercisc of this right.

Article 13

Sveryone whose rights and frecdoms as set forth in this Convention arc
violated shall have an cffective remedy before a national authorit:
notwithstanding that the violation tLas buen committed bty persons acting in
an oificial cap.city.

drticle 14

Trhe enjoyment of the rights and frecdoms set fortih in this Convention shall
be secured without discriminati.n on any ground such as sex, race, colour,
laniuage, religion, rolitical er other opirion, national or social origin,
association witi a naticnal minorit;, property, birtu or othsr stotus.

.Art i(.: 1& ]_-._5_

(1) 1In time of wir or otlier public Lmﬂrg ney threstening tihe life of the
ncetion any lilgh Contracting Party ma; teke measures derogating frow its
oblijations uader this Convention vo th: extent strictly required by the
txigencies of the situation, provided tunat such weasurcy are not incon:istent
with its other obligatious under interuastional law.



(2) %o derogation from Article 2, except in respect of deaths resulting
from lawful acts cf war, or from Articles 3, 4(1) and 7 shall be made
under this provision. ' R ) T

(3) Auy .ish Contracting Party availing itself of this right of derogation
shall keep the Secretary-General of the Council of Europe fully infermed

of the measures which it has taken and ti.e reasons therefor.’ It shall alss
inform the Secretary-Ceneral of the Council of Eurcpe when such measures
have ceased to operate ond the provisions of the Convention are 2guin being
fully executed. o

Article 17

¥othing in this Conventioh may be interpretad as implying for any State, pruus
or person any right to emgage in any activity or perform any act aimed &t

the gestruction of any of the rights and freedoms set fortw herein or at

their limitation to a greater extent than is provided for in the Convention.,

_Article 57

_Gn'receipt from the Secretary-General of the Council of furope aay Hivh
Contractinz Party shall furnish an ex lanation of the mannmer in whici: its

nternal law ensures the effective implementéation of any cf the provisions

of this Convention.



(2) Tne role of the United Kations

The Lurcpean Couventior on Human Kights and Fundumental Frcedoms came.into
. furce in 1951. There is also a .Europcan Social Charter which deals with
economic, social and cultural rxights. Tioe Amcrican Convention on i.uman
Rights camz into force in 1978; it mow binds over a dozen Latin American
countries, but not as yet the USA. :

As re.ards the rcle of the United Hations in ,rotecting humidn- rights, the
following i:ac been writtem by !faul Sieghart (of the orjanisations Justice
and Amnesty: International):

“Until 1948, the principle of national sovereignty was parawount. iow &
state treated its own citizens was; as a unutter of international law, its
own exclusive concern. ILf the sovereign German nation wished, through
domestic laws cnacted v; its coustitutionally elected legislative asvembly,
to discriwinate against its Jewish citizens, that was its sovereign right.
fo one outside Germany had any lezal standing to complain, let alone
intervene. .

Thé first major step away from that position came with the United Mations'
Uriversal Declaration of Human Rights, edopted 2y the world's rations in
1948 without any adverse votes (but the USST, Czuchoslovakia, Poland, Saudi
Aratia, South Africs and Yugoslevia, abstaining). Thet Declaration set out,
it unqualificd terms, 2 catalogue of "human rights™ - that is, rights
inalienably vested in all human beings :s egecinst the rublic- authorities

of their states.

The statuc of the Universal Declaration is new disputed. It is comwor ground
that it was not intended, at the time it wes adopted, to have th: effuct

of internationcl law, but merely to set standards for natiopal legislioturcs.
However, siace then it has boen ceniirmed «t an inter-governmental

conforence at Te.eran in 1968, cad z.proved in several other ways over thirty
years. Somc lavyers therefore argue thzt it now has the status of customary
intornetional lzw. Others disegres. :rortunately, for man: of tie world's
countries, tine czucsticon is today academic.

fg:lising that the Universal Daclaration '.as only 2 rirst ste.r, the UM sct
sbout converting its conteat into formal wnd binding internztional
conventions, which would have the status of internationzl law and be
~recisely enough worded for legsl puriozes. The negotiations and the
drafting took tue best rart of 20 years. In 19%6, two internztional
conventions <f human rights were finzlly completed and signed:

the International Covenant om Civil and Felitical fights, and

tie InEEZnaEiQnal Covcnant on Econoric, sccial end Cultural Rights.

tach uf these provided that it shculd come inte force when it had been
ratified by not less than 35 naticn:. Tihst process tool another 10  ear.,
und tre Covenants entered into force in 1376 following the deposit (by
Czechoslovaiin) of thke 35tk instrument of retification. Since then, other
countries have zcceded to thewm: the totzl roll-cell today 1g over €0.

Tre cowing into force of these international instruments has'a profcund
effect. For the first time in lLunpan history, the rights of individuals
against the public autboritics of their states are no longer a mctter of
o -inion and norzlity (which way differ botween people of differeut
religious, philosophical and political persuasions), wut a matter of law,
snd therefore a matter of objective construction and intorsretation oy
lawyers skilled in that art.

loreover - asain, for the first time in lLumaen nistor - those riglhts are
now a matter of lepitiuate intern.tional concern. Everyone today ias &
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2l standirng to conplain of Ltafrin-ewserts of tie l.unan rights of
dividuals by states which are bound by any of the conventioas (znd hera
again soms law;ers axguc that even a state which las neither signed, nor
ratified, nor acceded to any of thew is st111 bound vy thLm as regresenting

customary international law), -

lc
in

ilow such cuiapleints can be deL good is anotﬁar iucstion, In some countrlc,,
internationzl conventions are "'self- exzecuting’ in the sense that the
automatically becowme part of domestic law, Others have donest:cctud them
by a legislative act vhich. makes them part of domestic law. (So far, the

UK has not, which is one of the issuves in tha current derate about & 5ill

of Rights). Where that is tha case, comvention point:s can of course be taken

in tiie domestic courts,

The two regicaal conventions - the European and American onez - have their
own suprunatlonal system of adjudication, in the form of a Commission and
a Court, bejore whom complaints can be presented, either by another statsz
party to the convention or, where¢ an Ontional Protocol is in force for the
state concernsd, by 1nd1v1dua1 citizens oi that state. (The UZ hazs becn
sued by some of its citizens, somnetines successfully, in the Eurcpean
Comnissicn and/or Court of Fuman Rights at Strasbourg, and has alrezdy had
te change zome-of its laws and administrative arrangements as a result,)

U1dLr the Internat10na1 Coverant ‘on Civil aad Political Fights, therz is

& LV Cousgission ¢ Hund. hlgntv ‘One of its functions is to study
p;rlodlcally hungn_?TWFEE"?E -0rts from the state parties, or the measures
they Lav. adopted to implenent the covenant, a srocess which it Las already
pursucd with some enthusiase in the few years that "it has Leen funct10n1nt.
It itoo has power to receive complaints from state partics that hLave
recognisad .this p0551b liey (so far 1U) and from individuals where an
drtional Protocol is in force (so far 27, but not the UK), but its powers
of adJud1cat”ou are more limited than under the tvo region:zl conventions.'
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(3) : Outllne of interna t10na1 e;forts to! 'pr
- minorities “since 1}55--%*-7 R
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This section addresses the question of whether a Bill of Rights of hinority
Groups, as opposc ed to 2 Bill of Rights for Individuals, would be either
foacible or valuable. It -is based ou:.a:report (tio.41) by the Hinority
Fights Group, < London besed @ uman rlghtbrvroup uhlch has nu)llu"eé : reports
on many minority , roblems world- uxde
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During the pe od since 1945 tHn 1nterrat10nn1 consensus has been to see tue
solution of = i ority wprotileas :interms ai }ntcgrat10n41nto :plurali.toor
rulti-racial societies, rather than separation Ly secession or seli-
determination.. Ul members :have ibeenireluctact” ior unwillipi~to iintervene on
betalf of midolltles unless ithey. could be iséen fas.sulzjects of.colonial rule
or 'partne1d tlany develo :;ing nations, after gaining- rindependence irom their
colonial rulers, inherited arbitrary and unnatural boundaries. The result
has been that naﬁyretbnlc groups ‘straddle rational boundaricd !thus. leading
to ten510nq ard goverﬂneut 1 ~TESSUres. ultc- uOfld War 1l the imperativecs
of " ratl.cn'c') lelng hava cumc to t;&é'nrlor1ty over mlnorlty rlshts and Uu
1ﬂtervent1 S to ensﬁrc self sttIulnat on téer" 'ely cllmlnated RY:
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What interna tlo al 1ns;rumcvts Lor protnctjor 5z huwan flobts Have becn

oroadly aiming at siuce 1945 1s t}at all ;ersons, rpuardle s of categnry,
should be granted conmon r1ghts ¢nd freedoms atid ‘that non-¢is eTimination
should be a prlnc1pl; governlng the whole ‘society. Thls QHPIOdCh becomos

clear i: we look at the relevaﬂt 1nternat10nd1 agrccmbntb.

Uil CRARTER (1945): Does not sgeak of ﬁinbriti= s&ve an obliyue relerence
e ——— e 4 . 8 2 El

it Article 55 to the egualities of rights of ueopl ', Its hbuman rights
provisions rest on tae controlling principle vf non -discrimination

invoked in the Universal Declaration of human Rights (1948).

EUROPEAN CONVENTION ON HUMAN RIGHTS (1950) Makes no eXpress provisicn for
minorities, cpsrt from TArticle 14 wnich applies the principle of '
non- olscrlulnatlgn to thew,

N

INTEPIATICJ 1 CONVEHTION ON THE ELIWINATION ‘OF ALL- FORMS OF RACIAL
DISCFIUIN&TlO“ (19€9): Prohidbits dlscrlmlnatlon ‘on the grounds of race,
colour, de scent or national/etimic orlbln'agalnuu "sersons,; Groups of
p;rsons or 1ust1tut10ns .

Ui COVEMANT 0N CIVIL ANE 'POLITICAL RICHTS (197¢): ‘In addition to the
principie of non- discrimination, thilz contaims an ‘explicit ,rovision for
minorities i Article 27. The article referxs to tihe freedom of 2 mincrit;

to provids: its onu ‘eulture, use its own 1an¢uawu and profess its owm
religion. lowevar, those provisions are directed st infividusls a.d not

minorities -as cuollective uaits.

Tb; Caj0 oLortl _Raport

In 1947 a sub-com.ission of the Ui Coumission on Humen Rights was esteblishod
with the fellowing terms ol rvfurence 'to exanine and defive the princi.les
of non-discriminsztion and the ;rotection of minorities and to wmaku
recomaandations on ur cat nroblems.’

Tn 1271 Frevcesce Capotorti was a.pointed by the cub-cosmission te produce
a report on the imislementation of frticle 27 of the Coveusnt un Civil and



rolitical Rig'ts. Submitted in 1777, with comnents [rom covermments, hLis
report wos a com: rehensive study of tlc‘international protection of .
nineritivs. Its recommendaticns are modest. The report urgzs bilateral
azrecmeuts betwéen states with . cerwon minority problem but with due
regard to sovereignty and non-interference in intern:zl effairs.

In Auyust 1977 the U Coammission adopted the conclusions and reconmendations
of the report aand :roposed that the Ul Human Ki hts Commission drsft a
declaration of minority rights within the context ol Article 27 of the
Covemant. The Commission established a working grou;, a Yugoslav draft
declaration being taken as a starcing oint. ihe proposal appears to e
still undcr consideration.

.

A draft laternational Convention on th:e Protection of
Yationzl cr Ethnic Grou,s o- Hinorities

Trhe lMinority Rights Group it 1979 submitted a draft convention to the UN
Commission ior their comsideration. "It tvas prejared by Dr. Felix Ermacora.

The following cre extracts relevant to the discussion:

. wminority group within e Stere which is rarty to the Convention
viould have to apply for legal recornition as a winority to the
State snd/for Ui,

A Bill of Rights would then rocognise the minority's
- right to cultural, ecconomic, linguistic and religious freedoms ;
- right to participate in the ;rocesses and decisions of
government and the judiciary:
- right to an'eguitzble share ey public funds,
and it would : ..
establish & principle of non-discrinination and require
a state to take nositive zction to eusure it,
- incorporate into itself the individusl liberties guaranteed
. in existing Hum:n ights Conventions:
- provide some mean: of outside mediation and/or arbitraticn
ir the case of au alleged viclation of the Zonventiou,



PROCLEDING3 OF THE RL-COHMVENED CORFEREMNCE

(23rd February, 19&5)

At this one- day Conference the CAJ con51dered the four -pagers which

are reprlnted as the first four sections of this part ef the pamphlet.
After some dlscu551on on that day, the organisation decided to support
as-a uinimun the 1dea of 1ncorporat1n' the European ‘Cofivéntion on Human
nghto into domestic law. But this by itsclf was declared to be
insufficient. It was felt that in several respects the Lurcpean
.Convention was inadequate. The sub-committee which organised the
.conference later procuced a short paper icentifying particular defects
in the puropean Corvention (see Section 5 bclow) and was given the task
of.. calllno one more ‘conference in June, 1985 based on that paper., It
1s lLoped that tne June conference will’ lcad in the near future to the
publlcat1on by the CAJ of a definite progranre of recommended action
_in furtherence of the protaction of individual and minority rights for
all residents in Northern Ircland.




1. 4 pill of Rights for Northern Ireland .

The notion of a Bill of Rights has becen around in Northern Ireland for some
years now. Periodically, when some group hold a Conference as we are doing
today, it manazes to grab a swall headling in the newspazers before sinking
back bolow tlie political surface. Like justice and truth and fair play,
everyone is in favour of it - without ever specifying exactly what they arc
in favour of. 1In fact, there is a certain reluctance to develop beyond the
mere phrase A Dill of Rights’ for fear that perhaps wo may not be- just as
much in favour of it as we ima_inad. Valuavle ideas and platitudes pose no
threat to the existing order and, with the exception of groups like &.1.C.k, h.,-
the MLU.P.R.G. and the Ulster Citizens Civil Liberties Group, the Lill of
Rights has been little more than an idea worthy of support. Every political
party is nominally in favour of reducing unemployment but the policies to
achieve it vary considerably. Thus it.is with the will of Kights., HNot only
would the contents of a 3ill of fLights vary between the political parties
{assuming that they got.down to sp\_ci.fyin'T the contents) but belief in the
efficiency of a 8ill of Rights vzries considerably depending on one 5

general outlook on civil liberties. .

In a paper srepared for the Bill of Rights group within the CAJ, Donall
Murphy provided some useful general thoughts on the whole question of a Bill
of Rights. In his paper on the American Bill of R1bhts he says that "the
"pBill of Rizhts was the limitation on the absolute power of Government and
was an explicit definition of the limitation imposed. It protected certain
areas of human behaviour fron Government interference - even if such
interference is sanctionad by a majority consent of thosc governed”.

The key concept is the notion that the £ill of Rights can limit the avsolute
power of Governuwent. In other words, there would be cortain rights which
would be gusrantecd and protected regardless of the wishies of the majority.
Vould this bc an important inmnovation in Morthern Ireland or would it be ok
innovation at 211?7 After all, there are, I understand, articles within the
sorthern Ircland Constitution fict 1973 which guarantee certain fundamental
rizhts - how effective are they? I think the answer to both these gquestions
depends very muclh on the nature of the Bill of Rights which is vnacted and
the machincry that is established to ensure its imjlementation.

In his paper on the Canadian 311l of Rights, EBrice Dickson draws attention
to the fact thuit every law of Cenada shzll, unless it is ex.ressly declared
by an Act of the Parliawcat of Cenads that it shall operate notwithstending
thé Canadian Bill of Rights, be so construed and arplied as not to abrogate,
abridge or infringe any of the rigits or freedoms of the Bill of Tights.
For a Bill of Rights in Northern Ireland te be effective, it would, I believe,
have to have a2 similar stending. This would of ccurse render all existing
emergency legislstion invalid znd would make it unconstitutional (if that
is the correct word) teo initiate such lezislution in the futurce. We then
come to two other thorny problems. Who should have power to amend the Dill
of Lights and should the Government have the power to derogate from the
Lill in times of emergency? These are points which w2 are _oing to debate
today and I would like to put forward the opinion that 1f a lecul
adriinistration i.e. a Stormout Government had power to cither amend or
derogate, the 811l of Hights would be dismissed by wmany poosle as mere
window-dressing oud no wore cffective than the ‘'guarantees’ already
contained in the 1973 Constitution Act or the 1820 Covernment of Ireland
Act. The whele question of what povers the Westminster Pzrliament should
have over a Bill of Rights enacted for Uorthern Ireland also needs to be
locked at and debated. Some would argue that since it is extremely

unusual to introduce constitutional guarantees of fundamcutal rights in
only one part of a country's territory, Westuinster should introduce a 5ill
of Rights fcr the eatire U.X. Uthers wiuld clazim that since the greatest
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violations of human-rights nave occurred in Northern Ireland, the_ P
Westminster Government has a responsibility to legislate specifically for
this separate area. :

We must also look carefully at the question of 1mplementat10n of a Bill of
Rights. 1f a i1l of Rights was agreed for Horthern Ireland, it would
obvxously have to be enacted and interpreted. This role would be assxgned
‘to the cdourts of Morthern Ireland, or would it? Hany. would argue that

the past record of the courts and the judiciary in Northern Ireland make
them unsultable as interpreters or enforcers of human rights. What is
requ1rgd i1s a new Supreme Court or Human Fights Court w1th specific
respon51b111ty to oversee the Dill of Rights. If such a Court was
estaollshﬁd wve have to ask ourselves how would it be composed and bow would
it 'function? What powers would it have to punish violations of a Bill of
"Rights and what compensation could it offer to those whoae rigits had been
‘'violated? In my dpinion’ the answers to;these questions are vital if we are
to have ‘meaningful discussion about a,Blll oI Rights, (Victor Feather,

in his introduction to the Standing Advisory Commission's 1977 documént on
a Bill of Rights, has stated: "Safeguards for the rights and liberties of
thé citizen are illusory if tuey do not satisfy reasonable expectations
'dnd’reflect a popular determxnatlon that such safeﬂuards will be. upheld ).

So far I have nct touched on the question of what a Bill of Rights should
contain, which is the first on the list of questions which we posted out
with the invitations to this Conference. It would be impracticable to
list thz contents of a Lill of Rights in an introductory talk like this but
1 think we can sketch out areas of human rights which would need to be
included and where very specific guarantees should be laid down. For example,
= Bill of Rights should in my o:inion contain a section on legsl ri hts
which would ba very specific about arrest procedures, right to a fair trial,
right to bail etc. This is an area within which there have been corplaints
of abuse of human rights down the years and where & codification of rights
could be mest beneficial. Likewise, although wz have the Fair Employment
Aet) thc Bill of Rights should contain a-specific section dealing with '
Equallty Pights similar to thet in the Canadian Cherter of nlghts and
FreedOﬁs 1982, ‘If we decide that Northern Ireland should iave a Bill of
Rights“our next task'should be-to look at various bills of Ripyhts from otuer
countrles ard the oncs-that have been put forwzrd already in Northern Ireland
and attempt for ourselvis to sketch out the areas that. need to be covered.
ke background paper on the European Convention prepared by Brice Dickson
could be a suitatle startlng point for such a discussion. Are these the
important arcas we wish to see covered and do we want to be more specific
in any of these areas?

A glance through the papers on what the various political parties have to say
about a Bill of Rights reveals them all to be ba31cally in favour of such &
weasure, Some of them, for example the Workers' Party and the Alliance
Party, are obviously more committed than othexrs. The Official Unionist
Part, is firwly of the opinion that derogations ar2 necessary within the
particular circumstances of Northern Ireland whilst the D.U.P., although
favouring a Bill of Rights for the whole of the U.K., would be prepared tc
accept a prouposal for a lorthera Irelend Bill of Rights. The S.D.L.P.
supports the concept of a Bill of Tights but, becausz of the abseunce of
political comsensus, feels that a bill of Rights could nct be enforced.
M.I.C.R.A., the M.U.P.R.G. and thc¢ Ulster Citizens Civil Liberties Centre
have all produced Bills of Rights and cau be s2id to be in broad agreement
on the need for a Hill and their documents show similarities in content.

Ve bave here, I brlieve o reasonable starting point for discussion on the
$111 of RKigbts. As the discussion proceeds and we begin to answer the
questions I raised earlier, many points of difference may arisc. That 1
think will at least move the devate forward because it is foolisle to go on



stating that we arg all in favour of a Dill of Rights without having .
some’ clear idea about what wu mean by it. | The Standing Advisory Comrission
arned in 1977 of the futility of sloganising on the subject of a Bill of
Lights, but unfortunately, because of & lack of debate and dissemination
of ideas on what we mesn by 8 Eill of Righteo, little more than sloganising
thas occurred since. Only last weel for example, John Taylor called for a
.Bill of kights as part of a scttlcement in Northern Ireland. very good, but
Jsould Joln Taylor favour the scrapping of emergcncy legislation? Would
‘his Bill of Rights envisage such? The C.A.J. can play 2 useful and important
rolc by imitiatin’, rcasoned, well informed debate on the subject and, when
we. have reached our own conclusions on the desirability or otherwise of a
3ill of Rights, by campaigning on the issue in the samc way as we have on
otber issues - pemphlets / talks / meetings with governnent officials and
political parties / conferences etc. Such debate over quite a long period
will be necessary in my opinion in order to cresate a climate in which the
“introduction of ¢ .Bill of Rights will be an expression ot consensus amon,
a broad section ¢f the community and not either & plece of soon-to-be-forgotten
legislation or a stick with which one section of the community hopes it can
beat tlie other. .

The 8ill of Rights should be a piece of legislation vhien will enable us to

r~ach "new possibilities of 1ife and society' that Donall Murphy referred
to in his paper.

KEVIN SYTH _

(In the discussion which followed Kevin's paper, it was felt that . the
C.A.J. should help to crezte the climate for public support for a Bill
of Rights ROW. There was a necd for education at all levels - among
school children, community groups, political parties, cven lawyers.
The idea of not giving the task of eénforcing a Bill of Rights.-to the
ordinary courts in worthern Ireland was strongly supported, as was the
need for any derogations from the Bill to be specific, short-term 2nd
well backed by sound reasons. )



2. Using kilateral or United Nat1ons truatles to
protect r'roup rxghts . : e

" This was a two- part talk. -In part one Domlnlqugqtes spoke to the paper
crinted earlier in this pamphlet at pages 28-29. The thrust of his ar,uaent
was that existing treaties, whetiier concluded between particular states or

“handed down" by an international organlsatlon like the United Natlons, did
not go far encugh i providing protection for the Tights'of mxnor1t1es.
The European Conventlon did not deal speclecally with m1nor1ty rlghts
bec.use at the’time it was drafted many of the member states’ of ‘the Council
of uurone had thelr own troublesome minorities and they found itiéasier to

- reaci agreement on individual rights rather than to settle their'differences
over spec1f1c groups; As a result the emphasis in nearly every recent
treaty Las beenx on guarante2iug individual rights and freedoms and on
encouraging governments to adost policies aimed at ellmlnatlng all forus

of discrimination against individuals.

Dominic considered the Minority Rights Group's draft international
convention on the protection of national or ethnic groups (see page 29 above),
He argued that to reguire minorities in Northern Ireland to azply for
official recognition as such would result ir institutionalising divisions
in our society and thus he counter-productive. He felt that there ought to
be a separate domestic ©ill of Rights for minorities, a Bill (or
Declaration)} which would seck to protect the cultural heritage of
winorities and their right to participate in the government and in the
judiciary. The cstablishment of such a principle of non-discrimination,
and the taking of positive steps to ensure it, would require a considerable
degree of palitical agreemcnt, which would not be easy to achieve. The
i1l for minorities would have to extend beyond the religious divide so
that it protected as well groucs such as homosexuals, Chinese, the
handicapped etc,

In part two Tom Fadden looked at minorities mainly from a geo-political
point of view. Ii¢ first of 211 noted that minority rights was alrcady a
legally recognised concept (particularl; in company law), though
obviously there was considerable room for discussing which particular
rights and which particular minorities shiould qualify for protection. ©On
an internrtional level, there ::as already a sgignificant degree of
consensus that in the case of adjacent ststes which tere in dispute over
the drawing of 2 boundar; there should te a right of sclf-detcrminotion
vested in the people living in the disputed areca. This right has been
recognlsed since at least the days of tiie League of Mations following
World Waor One and has operated in Africe and Asia in’'the drawing of
boundarics betireen countries which bave been de-colonialised.

Once a border has been fixed it is necessary to protect the rights of
those seople wiho fiud themsclves 1n ¢ minority on the wrong side of tre
vorder., This could be achicved by the adjacent states enterin:, into a
treaty, which would need to ewbody effective enforcement powers. The
treaty would de.l with the practical considerations mormal in sucn
situation or pcculiur to the particular situction. The rigts which
would require speciel attention in a dorthern Ireland context would
include those relating to cducation, emnloywent, enjoyment of a cultural
heritags, use of langucses and the practice of religion.

(In the discussion which fellowed this two part talk the .uesticn was
raised #s to what vould happen if 2 minorit; did not accept its rosition
as such., The response was tuat tioe so-called wminority would, through
time, not reguire to be considered separately from the so-called majority



"because the resolution of political differences through the :bilatcral
treaty would lead individuals to work together for an overall hirher
standard of life for everyone. The example of Upper Silesic was given
to sliow that bilateral treaties (in this casc between Germany and Poland)
could be effective in such g manner,

There'was also some questioning of what exactly was meant by "z right to
stlf-determination”, i.e. who would have this right, how often could it

ba exercised, ctc.? would recognition of this rizht not re-enforce the
"two nations' caricature of liorthern Ireland; and if the present minority
eventually became a majority, would the right to self-determination remecin
vested in the group whick would then find itself in the minority? It
was argued that such proileus would need to te resolved when the bilzotersl
tr:aty itself was being drafted. This would apply also to the question of
the precise st«tus cof the treaty vis-a-vis the ordinary domestic law of
N¥orthern Irelard.)



‘3. vhy the European Convention should be incorporaztud
into dowestic law

Brice Dickson spoke to the paper suumarised above on page 20. He
clarified what it would wmean to have the European Convent1on 1rcorpuratec
1nto domestlc law:

(1) it would enable cases to be brought and resolved more quickly
(std- therefore more chieuply),

{ii) it would bring into the corpus of Horthern Irish law all the
decisions already handed down by the European Cormissidon and
the European Court {(even in cases not directly concerned with
Morthéern Ireland); _ -

(iii) it would not require entrenchment (i.e. made more difficult to
amend or repeal) because the Eurojean organs would remain as
ti:e final arbiters of our law's cowpliance with the European
Convention;

(iv) it would not prevent our law from providing a greater degree of
protection in certain areas thaa that provided by the
Converition. o e

He felt that the European Convéntion was vorth supporting-ds a basic
.mirimum. It had flaws (sea the Stg:EEt case paze 21 abové)vbut the
advantages to be gained out of adopting an existing and 1nternat10na11y
well-respected body of las were not to be underestimated. The tiwme was
now ripe for capitolising upon the publicity given to the Convention's
attractiveness in tne li_ht of the U.K. Covernment's bad record in
defending cases brought against it under the Convention. As regards the
protection of mirority rights Article 14 of the Convention already provides
protection against discrimination "“on any pround such as sex, race, colour,
language, relipgion, yolitical or other opinion, national or social origin,
. association iith a national minority, property, birth or other status'.

(During the ensuing discussion the point was made that incorgoration wight
be a futile gesture because the Government could subsequently go against
the Convention either by using the power of derogation (in Article 15) or
ty enacting an amending or repealinpg statute. -The znswer to this is that
the power of derogation would exist whetier or not the Convention were to
be incorporated and uny later amending statute would itself have to comply
with the Convention as interpreted by the Europzan organs. It did remain
unclear, however, whether incorporation of the Convention would have the

cffect of automatically making void such existing luws as demonstrably
contravened the Convention's terms., It was zlse a matter of debate
whether the ordinary Judrﬁ» in Northern Ireland -should be eatrusted with
the task of deciding cases alleging a breech of the Convention.. In any
event the European organs would remain as an ultimate “court of zppeal”
for such cases; the commissioneérs and judges were from each of the
21 member states of the Council of Lurope and could thercfore be expected
to be mere impartial than judges based in Northern .Ireland.)



4. The care against a bill of Rights

EQEEl}"ﬂHEEEX " to some extent playing the devil's advocate - presented

@ paper outlining arguments against t-e Lfurogean Conveution in particular
and Bills of Rights in general. e jointed out theat whilst the Convention
dppesrad to guarantee abgolute Lrotection of some rights-it in fact

- surrounded them with so many exce,tions and reservations that the ‘individual

Db

was much less secure than he or sle mirht suppose. For instance Article 2
Was so-strongly qualified that rather thaer protect the right to life it
migint in fact justify a shoot-to ill policy on the part of the security
forces. (Contrast the Americas Bill of Rights : papes 18-10 above) There
was also sowe distrust of the Judiciary in Morthern Ireland and a widespread
feeling in the comnunity that incor,.oration of the European Convention
would not by itself gzc very .far in changing the attitudes of people. 1If

- the Convention were made part of our .omestic law the judges here would be

called upon to make many more socially and politically sensitive decisions,
Is it right (or fair) to im;o0se this task on them?

Incorporation wight however be valuable ac one part of a larger political
and legal settlement of tha Northern Ireland vroblem. The lesson to be
learned from the curreant lecal position (see Peges 14-15 above) wius that
merely having a lav on the statute book wss insufficient to ensure its

"effectiveness : there had as well to be 2 general will Eo maike the

legislation really vork. Thcre nacded indeed to be a proper degree of

“confidence in the impartiality of the workings of the legal system as a

whole;

Donall also wondered if the C.4.J. was no: inp danger of subporting the idea

of a Bill of Rights without giving prorer cénsideration to alternative ways
forward. - A'Bill of Rights night turn out: to e a short-term expedient
rather than a lonz-term solution. Fe felt. that the-onus'of"proof.lay on
those who scught endorsement of the idez of'a 8111 of Rights. They liad

to show' from facts and not just crinions. that the existing legal system
was deficient, that 2 Bill of Rights would be the best way of remedying

the defects and thzt a Bill of Kights would not itself criate even greater

-defects. Chenging the le:al system merels for change's sake was not in

“itself the most pertuasive pathod of geining support - from any right

thinking community or group, Any chenges wmight even play into the hands
of extremists and fanatics, -

Is it the law vhici is to tlame for Korthoran Ireland's problems?  Is
man's inbumanity to man £oing to be cured by the unactment of =z 2i11 of

‘Rights? Are politicians and paramilitaries marely using the notion of s
811l 0f Rights as something vhich is.in vogue, .with ne evidence that it

will be anything like an immediate ranacea? If we were te incorporate the
Ten Conmandments or the sermon on the Yountiinte our domestic - law would
that by -itself alter the attitudes.of people-to one - another in ¥orthern
Ireland., It certair]y wonld not resolve the perpetual economic rroblem
of Low to bridze the social chass between “the haves' and'the bave nots',
tiaybe-it is the zocial incqualities'in our society vhich nezd to'be
resolved more urgentls than ti delfvets which those in favour oi -
introducing a 5{11 of Rigiits would seck to remedy, ilaybe it is because
the law takes itsclf so seériously, and becousc lawyers and judacs so
earnestl, bvelieve in their owm Lmportance, that we aro urged to the
conclusion thzt the breakdoun in our socicty has as its root cause a
defect in the legal system.  The root cause probail . lies within ourseclves
and not within the law., At ti.¢ moment theve ig only a small degree or
generzal consensus ig our SOCL2C, as to how, or by whom, wo shaulg be
voverned, vhile thnis is so it remains doubtiul ether a Bill of Lights,
however well concelivad, could contribute to a resolution of the
tonstitutional probles,

_3?_



(In a general discussion at the Counference,” tFe view was put ferwvard
that the whole Bill of Rxnnts issue was irrelevant unless and until &

political solution for the province was found. But it Wwas agreed that

whether or not such a view was correct there was still considerable

scope for the C.A.J. snd others to emgage in educaticnal work on the
issue. . Tuere needed to be a heightened awareness of the issue at all

levéls of society - debates ought tc be prowoted, essay writing competitions
organlsed yoliticdians and persons oif influence 1lobbied, etc. It might

be wisé to set up & proyer body such as a Human R1gnts Agency to which
individuals could have direct access to ascertain wietber or not their
human rights had been violated. The members of such an avency could even
take over the rule of judges witen deciding such matters. - The existing
Stand11g Advisory Cowmmission on huwan lents mlgnt bu ;nter ted in

_canpalwnlng for such ‘a remit.)




5. Respects in whicl inccrporation of the European Convention
_would not . be enough to satisiy C.A.J. concerns

(1) There are sone important rights which the Ccmvention does not
protect at all:

social, cconoumic and cultural rights (these arc catered for
in the drafr 8th Protocol, which the Us will proba:ly
not ratify); . '

- group rights, i.e. individual rignts which a group nay wish
to have ;rotected, as well as rights whichk are special to
grOups :
rights listed in Protocols to the Convention which the UX has
not yet ratified (e.z. liberty of movement within a state,
or coupensation for miscarriages of justice) .

- specific legal rights, such as trial cy jury flor serious offences
or itmediate access to 2 legal adviser.

(2) Tue protection granted by the Convention to some Tights is not clear
enough, i.e. many phrases in the Convention are ambiguous {(2.g. does
the richt to life in Article 2 protect unborm children? what are
Yeivil richts and obligations' in Article 6?7 nuow far does "family
1ife’ extend in Article 87)

(3) danwv articles io tue Convention are unduly qualified (e.g. Art. 9(2):
“rreedom to wmanifest one's religion or beliefs ghall be subject onl:
to suci limitations as are prescriled by law .nd are necessary in

a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection
of the rights and freedoms of others') Sometimes the protection
zranted by ordinary domestic laws is stronger than that provided b¥
the Coavention {e.g. ti-e admissibility in evidence of confessions,
yoverned by Article 3). Above all irticle 15, whicl allows for
derogation from some important parts of the Convention, gives
goveruments too easy 4 12t-out for not complying with its terms.

(4) The Convention is not srTecise enough in providing adeguate remedies
to individuals and groups for breactes of its articles.

(5) The Conventiou does nmot provide adequate sanctions against states
wnich are held to havu violated its articles; the only existing
sanction is the drastic one of expulsion froaw the Council of

Europe.
(6) The procedurss for taking cases to Lurope are cumbersone !

- reguirement to exhaust local remedies,
- requirement to have the application declarcd "admissible”.
division of labour netwcin the Council of Europu’s Coumission,
Court end Committes of Hinlsters;
- cases can easily take qore than threc years to TOCESS.

(7) &11 applications must be submitted to thic Commission within a period
of six months fron the date of trne final local docisien (Art. 26);

this period is far too st.ovt.

(8) Since 1965 the UX has not guarantecd the right of individual petition
to the Commission for all time - only for five years at a time.



(9

- (10)

(11)

(12)

(13)

The Convention is unclear on the guestion of whether rights are
enforceable against rarties other than jublic authorities (so-czlled
third- party ap;llcatlons, e.g. against the press under Article B,

or against discriminating s;orting associations under Article ll)

Thc Convention (unlike the American Bill of Rights) has no article
declaring that the Corvention is not 1ntendhd as an exhaustive  list

of human rights,

Ordlnary courts and Judges in Morthnern Ireland are probzbly not the
apyropriate bodies to hear cases alleglno a breaCh of the Convention.

The Convention makes no provision for the establishment of a permanent
Yuman Rights Commission in wmewmber states. Such a ‘Conmnission - with

wider and more specific terms of reference than those of the existing

Standing Zdvisory Cormission cn :uman Rights in Northern Ireland -
wos recomuended for the province by the Devolution Committee of the
sorthern Ireland Assembly in October 1984.

T:e Couvention may not adequately protect the right to campaign

. . democratically either for the reunification of Irelznd or for the

independence of Horthern Ireland: Art. 10(2) says that the exercise

of tihe right to freedom of exyression (including the freedom to hold
oplnlons and,to‘recelve and impart information and ideas without
lrterlbrencefgy ’uDllC authorities) may be subject to such
restrictions as are in the interests of national security, territorial

1ntnﬁr1ty or public safet., or for the prevention of disorder or

C"'ll"'lt...

Other international treaties and declarations are more protective on

some specific issucs {(2.g. use of lastic bullets, treatment of

prisoners - see the Un,ConVEﬂtlon on the Prevention and Vunishument

“‘ofthé Crime of enoc1de and the UN Miunimum Standard Rules for the

Trpetmcut of Prlsoner )

-t
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