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Introduciion

The Coministee on the Administration of Justice (the CAJ) is an independent, non-pol-
itical organisation which since 1931 has been monitoring the operation of the legal system
in Notthern Ireland and making recommendations for reform. It strives to ensire that, despite
the "emergency” in Nosthern Ircland, international human rights standards are athered toat
all times. The membership of the organisation consists of pracising lawyers, academics,
com:umity work.rs, journalists and cther interested persons.

The C.AJ has read with interest the Third Pericdic Report submitted by the govemment of
the United Kingdom of Great Britain and Nerthern Ireland to the Human Rigis Comnittee
of the United Naticns nader Articts 40 of the Iaternatonal Covenant on Civil and Political
Rights. It has cxamined in particular the Report’s siatements conceraing the shuation In
Morthera Jrelamd.  In this decument the CAJ is making public Ks coramenrs on thoe
stateinends, ¢a a paragraph by paragraph basis. They should be rezd in conjunction with the
R roolf, e hope that the covaments will be of use to the memnters of the Haman Rights
Coiy. aittee whonever they are considering the Report later in 1891,

The submission is being deliversd to the Human Rights Commiitice accompanied by a sotof
enclosires. These take the form of previous CAJ pulilications, fuvther copies of which are
available ftoin CAT’s office in Belfast (for address, see cover of this repuont).
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t is inaccurate to say, as the goverament’s Report does in para.2, that "the couniry has
not....felt the need for a written constitution or a comprehensive Bill of Rights". Outside
-of present governrent circles, thare is wirtespread support throughout the country for
riew constitutional arrangeraents which will guarintee basic civil liberties. This is because
the claim that "the righis and freedoms recognised in other countries’ constitutions are
jitierent in this country’s legal system” (poara.2) has been shown to be unfounded, particularly
izeing the last 10 yaavs, which have witnessed a steady erosion of 1ights and freedoms. This
loqs of likerty is succinetly docurasnied in Tecade of Deeline: Civil Liberties in the

Thatcher Years by Petce Thornton, (pubtished by Literty, 1989) and " ¥resdein under
Thateher™:Civil Liveriies in Thatcher’s Beiindn, by X.D.Ewing and C.A. Cearty (pub-
lished by Oxford University Press, 1990).

In Morthern Iretand, ali the political paities are on record as being in favour of a Bill of Rights.

The CAJ has documented ihis support and has itself been waging a campaign since 1933 for
the introduction of a Bill of Rights for Morthern Ireland (see, most receantly, CAJ Pamphlr‘

Mo.17 (Qctober 1950): Making Righis Count). We believe there is an urgent need for suci
ai *%ill because without it the rule of law will slip further away in Merthem Ireland. Even in
ain "emergency”, vights nst be safegnarded.

12 1973 ¢ & Ul Parlioment n..s:ed tl‘-c Morihern Ireland Constitation Act, which cutla'vs
giscriminaiory legislation and creaies the Siawding Advirory Cenpmission ¢a Huinn
Rights. T cachof its Annual Re pr;rts to date, this Conumission bas highlighted the respecis
in which Morthem Freland’s Luw fails to satisfy international standards. It too has called for
a Bill of Righ:s and in every report since 1983 it has rew {ived its view that ine European
Convention on Yuinen Rights should Le incorporaied into dunestic law.
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Tre UK's Report says ihat the government has abicded and will abide by ¢ cisicns of the
$iroppenn Comunission of Homan Righis and the Bure sean Conrt of Huon Rights. mview
of the fact that the UK has been condecnned by these lastitutions on rore ooccasions than any
othar member siate of e Council of Furope, it would surely be easier o all concemed if

residenis of the UK eonld plead the Baropean Convention in thelr swa demaestic courts. 'The
K cernains one of only seven member 5ixies not 1o have incorporated the Coavention into



its own law (para 6); but all of the other six states have written constitutions coniaining
guarantees of civil libertics and all, unlike the UK, have ratified the Optional Protocol to the
International Covenant. The gap in human rights protection in the UK is obvious.

Para.11 of the Repott states that "similar principles apply throughout the United Kingdom”.
This statement is not only misleading, but inaccurate. In several respects the basic principles
have been altered in Northern Ireland (see CAJ's Briefing on the Northern Ireland
(Emerg-iicy Provisions) Rill). For example:

@ jury trial for sevious offences has been abandoned;

®  all arrested and accused persons can be prejudiced because they choose to remain silent

in the face of questioning;
anyone can be stopped and questioned at any time by the police or army; and

there is no law against racial discrimination.



PART i
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{nformation relaiing o specijic

{rish people in Britsin

7 jrihe Iarngt ethnic group living in Great Britain are the Irish, who are nct mentioned in
4 the listinpara. 21. There are constant allegations of discriuing ition against Irish pecple
R in the operation of the criminal justice sysiem in Great Britain. The quasting of the
coivictions of the Cuildford Four in 1939 is only the most publicized evidence of the Blatant
victmisaticn of ianccent Idsh suspects.

Training on race issues for officials such as police officers (see para. 29) should include
instrociicn on Bow i vo1d the adopiion of stereotypical attitudes towards Irish pecple.
Thess frequently become apperent when iavestigations are being made iaio "t rorist”
incidents in Creat Britain. ’r)u"n'lhsr*, and breadeasters could also benefit from such training
Tha fact that the Trish ere not .ccognized by the UK as aa ethnic minority in Great Taritair

mgnis that sech steps are highly unlixeiy.



Travellers in Neorthern Ireland

Travellers (sometimes inaccurately termed "gypsies") are an ethnic group. They are a people
with a separate identity, culture and history, though they are of Irish origin. According to
the Final Report of the Advisory Committee on Travellers (NI} for the period 1 August 1986
-31 December 1989 there were 203 Traveller families normatly resident in Northern Ireland.
Conservative estimates for January 1591 have risen to 250 families.

Many official reports have documented the marginalisation and oppression experienced by
Travellers. However it is the lack of action, and the absence of any statutory response
developed out of a respect for the ethnic identity of the Travellers, that point 1o the root of
the preblems they experience. Indeed, racism at the institutional level is evident in our laws,
in the ethos, practice and values of our institutions and of respected forces in our society.

] Despite internaticnal obligations to safegunard freedom both of movement and of
residence, in January 1991 there are still approximately 136 travelling families living on
illegal, unserviced roadside camps in Northern freland. Current legistation relating
dirvectly to site provision in Northern Ireland is the Caravans Act (MI) 1963 and the Lecal
Covernment (Miscellancous Provisions) (NI) Order 1985. The 1963 Act empowers but
dces not oblige local authcrities to provide serviced sites (in contrast to ihe Caravans Act
1968 applying to Engl:.d acd Wales which does place a legal obligation on local
authorities). The effect of the 1685 CGrder is to reshict Travellers’ freedom of movement
and their right of seccurity of residence, effectively iniroducing a guota systera of
'Travelters in local aress. It also specitically discriminates against one group of people
and makas it a criminal offence to camp on unauthorised land in a designaied area. In
practice this can imean that there is an absolute limit on the nunber of Travellers living
ina specified area, and can even prevent visiting by relatives. This designation legislation
should be repealed and legislation should be introduced to penalise lecal ceuncils who
reluse to provide properly serviced sites.

1 The powerto evict Travellers from unofficial Travellers’ sites has also been mach abused
in Mocthem Treland. The legislation used for this is the Public Health (Treland) Act 1873
and Article 48 of the Roads (NT) Order 1980, All such eviciions shonld cease unless and
until there is alternative suiiable accommodation.

7y Educaiicnal provisica is another area where the needs of the sattled comumunity over-ride
the urgent needs of Traveilers. And similauly the social security sysizm contains withi
it no flexibility to tzke account of Travellers” needs and customs.

Relations Act (1976), which only applies i England and Wales, it was confitmed on
appeal that gypsies and wavellers are a distinet ethnic group. As yat, tiis legislation has
not been axtended to Norikeen Ireland which means that not only does tae travelling
community hece have no Iegal protection against discrimination based on race but 2l50
they © . not recognise-! as a separate cthoic group with cotverpondiag vights. Uniil this
Fact is established and accepiad in law, the situation can oniy DS s as a subveesicn of
Travellers’ culiuce and do dmestal 10 any work which supports their sight to retain and
deveicp thelr identily.

{J Tnacase tiken by the Convmission for Racial Equality in London in 1537 under the Race
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Immigrant ethnic groups in Northern Ireland

The size of the ethnic communities here is not, as the government implies, negligible and
there are allegations that Chinese, Indian, Vietnamese and Malaysian people are discrimi-
nated against from time to time. The Chinese Community is the largest of these groupings
estimated at approximately 5000. This community repotts almost constant verbal abuse of
Chinese children and members claim that they have been discriminated against in the
allocation of housing and in the treatment they receive from social services, the police and
educational authorities. Individuals have been refused admittance to public places and the
staff of restaurants and take-aways are subject to a high degree of harassment and abuse by
customers. ‘The situation is exacerbated by the absence of any protection against racial
discrimination. The victims know they have no possible redress. Until legislation is in place,
the climate will continue to permit and tolerate racist behaviour in Morthern Ireland.
Institutional and cultural racism will persist in Northern Irish society unless it is specifically
made clear that such behaviour is unacceptable. It is entirely unacceptable to argue that
because the numbers of people are small there is some justification for leaving this group of
people without the protection of the law. Each member of Northern Irish society deserves
equality of opportunity and equity of weatment. Race relations legislation for Northern
Ireland would place a duty on those in authority to ensure that this is ensured.

1 Irisindefensible that the Race Relations Acts do not apply in Morthern Ireland (para. 35).

(7 Asrtegards paras 35 and 36 of the Repout, it appears iat as yet theie are 10 cquivalents
in Northern Ireland to the relovaat provisions of the Housing and Planning Act 1586, the
Housing Act 1988 and the Education Retorm Act 1988.

(*3 Despite governipent claims, research is required on whether there is substance to the
nunerous allegations which are made concerning direct and indirect discrimination in
the prosecuting and sentencing systems (para. 28).
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Trish speakers in Norilizrn Ireland

Yrish speakers in Northem [reland cannot practise their culture on an equal feoting with
English speakars. A numbter of points can be made:

D

there is legislation outlawing street names in Irish;
2 there is inadequate provisicn of Iiish language programines in the public broadcasting
raedia;

Trish speakers claim thut the education systera discriminates against their language by
simply putting it on an equal footing with other Eurogean langnages such as French and
Spanish in the gener: curriculum. As Trishis the countiy’s indigenous language, itshould
receive a special place in the curticulum;

desoite pi exivoordinacy upsurge cf interest in Irish medium cducation, it took thirieen
years before the fivst Insh school in Belfast was given state funding cn a par with other

g, | e
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3 mention must finally be made of the political vetiing of Glor na nGael, a community
based organisation promoting Irish in Belfast. The government withdrew funding from
them clairsing that the organisation "improve(d) the standing and furthered the aims of
paramilitary organisations”. To date no information has been preduced justifying such
a claim. Similarly, no appeal mechanism is available whereby a vetted group can contest
the government's allegations. Along with the setting up of a government appointed Irish
language commission, the suspicion remains that the govemnment continues to want to
control the Irish language movement rather than support local people who are working
for language rights. (For further information on the vetting of Glor na nGael and the issue
of political vetting in general, see report The Political Vetting of Community Groups
in Northern Ireland, preduced in 1990 by four agencies including CAJ.)

Fair employment: paras 46 - 49

As regards the Fair Employment Acts, it should be noted that the teaching profession is
exempt from their requirements, as are small cornpanies. This perpetuiies sectarian divisions
in education and the commercial sector in Northern Ireland. Fortherimore, the Secretary of
Siate can override the protections of the Fair Employrcnt Acts by issuing a certificate under
saction 42 of the 1976 Act saying that discrimination is justified in a pardcular case on
grounds of national security. There are many allegations that this proress has been abused.

i)
]

Tt Fair Employment Commission itself objects to it, but the government is unwitling to
fiberalise the law. )

It also appears that Northera Jreland’s regulations on the appoiatment of civil servants
contravens ERC reguirements. The regulations have been used to prevent Irish citizens from
being appointsd even to labouring jobs in the forestry service, a clear breach of Article 48
¢f the Ticaty of Rorne governing the free movenent of workers.

Ariicie 4

yoaiions: paras 57 = 60

7=yhe UX has issued a notice of derogation so that it can detain perscns who are
"reasonably suspacied of involvement in terrevist activity™ for up to 7 days, without
S biinging them before a magisirate (and even though "terrorism” itself is nota crime).
fa the CAT s view it is highly donbtful whether derogaiion can be justified on the basis of a
"public . :nergency threatening the life of the nation”. This is pariicularly so as regards the
alleged threat in Great Brkiain constituted by “tertovists” aot acting In relation to Morthern
{rish afiairs.
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But even if the UK government seeks to justify derogation, it is highly doubtful whether the
measures taken under the Prevention of Terrorism Act on detention are "strictly required by
the exigencies of the situation”, as Article 4 (1) on the International Covenant demands. The
CAJ believes that the new detention provisions introduced from 1st January 1990 by the
Police and Criminal Evidence (NI) Order 1989 could be substituted for those in the
Prevention of Terrorism Act without any loss of security or concession to “terrorism”. These
provisions permit detention for up to 36 hours without appearance before a magistrate; this
period can be extenced up to a total of 96 hours if a magistrate is convinced of the need for
this. This four day period appears to be the maximum envisaged by the European Conveniton
on Human Rights (see Fox, Campbell and Hartley v. UK, September 1990, Eur. CtH.R.).

Article 6

Y -

The Righi to Life: paras 61 =75

Life expestancy: para. 63

The rates of infant mortality, of physical and mental handi-ap and of heart disease are all
higher in Mewhom Ieeland than in other paris of the United Kingdom. Recenily there have
P 2

been allegations of a high iacidence of cancer in the arsa on the Covinty Down coast close o
ihe Sellafield nactear plast in Cumbila, Eagland.

FE1q Y|

e use of lethal forse by members of the sscnrity forces
in Northern Irelond: paras 69 - 74

The need for independent investinations: pavas 66 and 72

Tespite govemment clalins, incidents in Novihiern Ireland where shots have been fired by the
Reval Ulsier Constabulary are ited always investigated by a separate patice force. Following
the Stalker/Sampson inguity into the so-called "shoot-to-kill” incidents in 1982, tiic Chief
Constable of the RUC said that futues such incidents would be investigated by 20 outside
potice force. To date, howeaver, this promise s not been acted upon. A 15-yeac-old boy,
Seamus Duffy, was kiiled by a plastic bullet fired by a police officer in August 1289, an
investigaiion was carried out by the police themselves, but no prosecution ensued. Plor ae
such incidents involving the Ammy independently investigated. In the mostrecentkilling oy
soldiers, that of Bergal Cirraher in December 1990, the pelice are acting as spokespersen for
the army as weil as investigating the circurostaonces of the shooting.



Inadequacy of the law: paras 65, 69 and 70

The account in para.69 of the government’s Report on the use of lethal force by members
of the security forces is jejune in the extreme. The law on the use of force, as enshrined in
section 3 of the Criminai Law Act (NI) 1967, is inadequate to deal with the kinds of so-called
shoot-to-kill incidents which regularly occur. The test should be whether force was abso-
lutely necessary to preserve other human life, not, as at present, whether it was reasonablz2
in all the circumstances. The courts have interpreted the present test in a manner which
gives much too much scope for the use of lethal force by soldiers and police officers (sec
Attorney-General for Northern Ireland’s Reference (No.1 of 1975) [1977] AC 105 and
Farrell v. Secretary of State for Defence [1980] 1 A1l ER 166).

("1 Consideration needs to be given to whether a wholly new offence should be created, such
as "inappropriate or unlawful discharge of a firearm”.
3 The police’s code for firing weapens should be tightened up (para. 69).

The procedures for investigating deaths caused by the security forces needs
to be improve:i: paras 72 - 73

Soldiers in Nerthern Ireland use fivearms not just when they believe there is imminentdanger
to life {para. 70). In January 1950, to take just one incident, three men were kiiled putside a
betting shop in West Belfast while in the process of raiding it. One of them was siiting ina
car, unanmed and unmasked. According to the autopsy report, lic was shot atazange of less
than 2 feet. In Decernber 1590 the Direcior of Public Prosecutions aniounced fiat thers
weuld be no prosecusion of the arcniymous under-cover soldiers involved in this incident.
Quise apar from she deplorable nature of the decision, where it appeared that civil servanis
and the rolice me'ce the decisions in private rather than allowing the courts to decide i
public, there is the addud fact of the length of tine iavelved in precessing these inciGenis.
Why, for exaraple did it take 6 months before the autopsy report was completed? Why did
it inke 5 monthis for the Director of Pnblic Prosecutions o come to a conclusion simply on
the question of whether there is a case to be auswered, after receiving all the relevant
materials?

Very faw police officers or soldicrs have been charged in connection with the 339 deaths
which have cocurred at the hands of the security forces since the onset of the prosent troubles
in 1969. (Of these 339 deaths, 184 isvolved civilians, with no conneciion to any para-mikitary
group). A tiny number of those who have been prosecuied have been c..ovicted. It scers
that it is very rare indeed for a court-martial to take place in the circumstances desciibed
here. There is a strong fecling amengst ordinary people in Motthern Irgland that the secntity
forces receive institutional proteciion fron the rule of taw wheainvolved in incidents where
civilians are kiiled.

Disparity in sentenciog: para 73

Some of the soldiers convicted in Morihern Ireland have served very light senteices, thereby
encouraginyg the commonly held view thetin official eyes their offeaces were net seqous.
The one Pritish soldicy to have beon convy'-ted of murder, Piivate Thain, was released from
prison afier serving less than three years of a life sentence.



Plastic buliets: para 74

Plastic bullets are used in Northern Ireland in situations where life and property are not
seriously at risk. In 11 out of the 14 deaths caused by plastic bullets, army and police claims
that the victim was rioting have been contested either by eye-witnesses or by the judge or
coroner conducting an inquiry into the incidents.

Nouetheless, the decision taken in March 1990 not to prosecuie any police officer in
connection with the death of Seamus Duffy did not surprise civil rights activists because,
although 17 people have been killed by plastic or rubber bullets, only one member of the
security forces has ever been charged in connection therewith, and that police officer was
acquitted. The CAJ views with alarm the government’s recent decision to make plastic
bullets available to the Ulster Defence Regiment (the regiment of the British army which is
locally recruited and is overwhelmingly Protestant). The organisation has published a
pamphlet providing information and detailing its concerns on this issue (see CAJ Pamphlet
No. 15, Plastic Bullets and the Law, 19G0).

Coroners’ inguesis

Pecause of the extraordinary unwillingness of the authorities to bring members of the security
forces 10 court to answer for their actions, inquests have become almost the cnly legal
mechanism whereby victims’ families have an opportunity to get information as to the canse
of death. However, the rules concerning coroners’ inquests in Northern Ireland tend to woik
against the emergence of the truth.

The differences between the mles governing coroners’ inguests in Morthern Ireland and those
spplying in England have been highlighted by Amnesty International (see thelr repotton
Mosthern Ireland, July 1983). A number of points ae worthy of noie:

> Thersis no verdictia corcners’ inquests in Morihern Treland, only "findings". This means
that the jury must give only the most generalised account of what happened, but make
1o observations as to culpability. This situation has been iy force siace 1981, By contrast,
while no indication of civil or criminal liability of a ramed person may be given, ia
England and Wales verdicts of "unlawful killing" are permitted. The impression givenis

that the law works to protect members of the security forces from facing prosecution.

A second factor is the withhelding of forensic and other evidence frow victims’ familics
and legal represeatatives. There is no statutory obligaticn to make forensic, post moriem
or wite:ss statement evidence available to families. Because of this, the evidence is
overwhelmingly withheld until the inquest actually opens. A welcome doparture from
this norm came in the case earlier referred to of the three men killed by soldiers n January
1990. Cn that cccasion, the pathologist’steports were siven tothe tamilies some Smonths
after the incident cccurred. The impression given by this withholding of information Is
that govenment is concerned to keep the lid on information relating to ihe nse of lethal
force by wmembers of the sccurity forces.

9 Ancther factor which prevents a clear picture fromen werging is that the scldiers or police
officers who kill will not appear at the inquest to give an account of their actions. The
only winlesses who appear at an inquest are those colled by the coroace; the familics
cannot call witnesses. A snccession of legal buiiles has resulted in the fact thal memiess
of th; security forces cannot, in et be called to give evidence, even by the coroner: S8
hes decision of the House of Lords in eXere v Avmagh Ceroe. o {1950] L ALl E3
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865, where rules forbidding the calling as witnesses of persons charged with an offence
relating to the death were upheld as intra vires. The House of Lords is currently
considering a further challenge to the use in evidence of written statements made by
persons not called as witnesses.

® A final point is that legal aid is not available for famnilies to assist them with legal
representation at inquests. This puts families at an immense disadvantage. They are
therefore reliant on the goodwill of solicitors and barristers, which, thankfully has not
been lacking. There is often great expense involved in trying to get independent expert
advice or opinion. The result is that official evidence is, by and large, hard to contest.
The spectacle of, in one case, a family’s barrister and solicitor confronting legal
representatives of the Northern Ireland Office, the Ministry of Defence, the Royal Ulster
Constabulary as well as police forensic experts, state pathologists and other security force
personnel (though not the ones who actually fired the shotsin question) maxesa mockery
of the supposed independence and fact-finding reniit of the coroners’ ingquest system.

Article 7
The right not to be subjected to crusi, inki-
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Prisens: paras 76 - 80

The review of prison mles mentioned in para.30 of the Report dces not yet seem to have
borne fruit in Northern Ireland. There is currently a need to change complaint precedurss,
to improve conditio:s for remand prisoners (see 100 para. 149), to make psychiatric help
widely available, to ireat low-risk prisoners separately from high-tisk prisoners, to apply the
reraission and licence systems more fairly (so as not to discriminate against poople who
would be leaving prison to return to troubled areas), 10 judicialise the system for reviewing
lifc sentences (see CAJ Pamphlot No.12, Lifs Gentence and SG8P Puiconers in Mogthern
Yrela ad, 1939), to protect Republican and Loyalist prisoners who are forcitly integrated, 10
trauster to Morthern lieland prisoners from there who are serving sentences in Cireat Briiain,
(see ‘The Transier of Prisoners Reyort, a pamphlet published by four agencies incleding
C'AY, 1990), and 10 give help and better facilitics to members of a piisone r’s Fanily whoane
visiiing him or ker in prizcn.

Pelice discly linary procedures: parss 06 - Y/

Despite the gre-iter powers on paper of the Independent Commission for Police Complainis,
matters ave not in fact referced to it by the Chicf Constable, the Police Anthority of the
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Secretary of State (para 97). The Stevens Inquiry into allegations of leaks of security
information by members of the security forces to loyalist paramilitaries was not supervised
by the Commission, despite its being prompted to request involvement.

The system does not allow for investigation of general complaints about police practices and
policies and an extremely small number of the more specific complaints by individuals are
substantiated. The figure released by the Chief Constable for 1989 was 58 cases substantiated
out of 1,384 cases fully investigated (4.1%). The Commission’s figures were 1,365 com-
plaints fully investigated, leading to eight criminal charges, 14 formal disciplinary charges
and 54 cases where informal disciplinary action was taken (e.g. advice or a warning); on
these figures the "success" rate for complainants was about 8.6%. The sysiem for handling
complaints against the RUC was reformed in 1987; the CAJ published the first comprehens-
ive critique of the new system in its Pamphlet No. 16, Cause for Complaint, 1950.

In Northern Ireland, where a large proportion of the population does not have complete
confidence in the police’s impartiality, it is particularly necessary for investigations of
complaints to be conducted by non-pelice officers. In our view, at the very least, the
jurisdiction of the Northern Ireland Ombudsman should be extended so as tocover allegations
of maladminisiration by the police. We think that the government’s arguments for not
introrJucing independent investigators are specious.

There are still numerous aliegations of assaults committed by police officers during an
interview with a person held in custody (see para59). In 1989 76 such cases were fully
investigated, but for the second year running not a single one of thein was substantiated.
Mevertheless, our office has recei- od reports suggesting a recent upsurge in allegations of
inhurman and degrading treatment when in police detention. (See nexi section of this
submission on "involuntary confessions™.)

Exercise of emergency powers: para 186

While welcoming the publication of the Police and Criminal Evidence Codes (referred toin
para. 106) it is important to note that these do not cover those detained under emergency
powers, who form an important proportion of detainees in Northern Ireland. The long-
promised guidance on the exercise of emergency powers was eventually published in July
1950. However it differs from the PACE Codes in the following important respects:

3 1. A person detained under the Emergency Provisions Actor the Preveation ot Tervorisin
Act should be informed of the grounds for the deteniion before being quesiioned about
any offence. The PACE Code states that the detainee ust be so informed. Only the
latter complies with Auticie 5 (2) of the European Convention on Huinan Rights.

&

2. Ordinary detainees must be told if someone is inquiring about them, be supplied on
request with writing materials, have amessage sent as scon as practicable and be allowed
i speak on the telephone for a reasonable tire to one person. Mone of these rights belong
to "emergency” detainecs.

9 3. The PACT Codo statcs that a derainec should be able to consult a specific solicitor and
that the custody officer has a discretion to allow several atiempis to contact one. Ageia,
"ernergency” detainees are donied these rights

-1l -



® 4, Before an ordinary detainee is interviewed, each interviewing officer must identify
him/herself (and other officers present) by name and rank. Not s0 in "emergency” cases.

® 5 QOrdinary detainees may be examined by a doctor of their own choice (albeit at his or
her own expense). Not so an "emergency” detainee.

® 6. Ordinary detainees must be visited in their cells by a police officer every hour, and
are allowed to have meals supplied from outside the place of deteation. Not so
"emergency” detainees.

® 7. For up to a year after an ordinary detainee has left detention, s/he (or a legal

representative) can demand a copy of the custody record in his/her case. Thereisalsoa

right to inspect the original record, provided reasonable notice is given. "Emergency”
desainees are denied those rights.

These discrepancies are 21l the more unjustifiable when one krows that persons arrested
under the Prevention of Teworism Act in Great Britain do enjoy the berefits of the PACE
Codes there. This is discrimination against people living in Northern Iretand.

7 ™ w3 - ‘ -, Ty T

3 Aa {3 7y iy o o5 { -1 ﬂ‘q_ e E I N e T & Aok o ﬂ ;)) 47 i

4 738 WIEFE 41 £.L088 a]o 3T )._/,U: s F A
= [

i}

B s e oy e [T Y, a0 LA N 1 43 3 e & nm oy T TR 44 A __. ﬂ- s
Emergency powers of the police and arimy: paras 114 - 110

U recommendations of the indzpendent reviewer referred to in paca. 114 (Viscount

§ Colville of Culross QC) have often been ignoced by the govermument, .8, Nis SUZEs-
A tions that interrogatiosns at police swtiens be video-recorded and that the power 10
intern without trial be dropped. Moreover those reviews have always been curried out on
limited terins of reference which presuppess the continuing need for smergency pewen of
sore description in Morthern Iieland, a presupposition which the CAJ would contest. Inthis
subraission we will coreantraie on confessional evidence (para. 114(d)) and thea highlignt
a rmber of other factors. (For a morzs detailed examination of CAT s position on emergency

law, see CAJ's Byriall r i3) Bil)
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Inveluntary confessions: para, 14{)

The tnportance of confassions to the cmargency system of criainal justice in Morthern
Teeland is clear. In a 193 study of the cperation of craergency legislaiton, Deouot Halsh
found that confessions were invelved in 397 of all scheduled offunce cases. T 93% of cas7s
where the accused ploaded gnitly he bad made a confession. Though this suevey is sow 10
vaars old, there appeass lile rgason to belicve there has been a significant change in the



situation. It is crucial to ensure that there are adequate safeguards against any improper police
conduct during interrogations and that the legal standard for admissibility of confessions is
sufficiently high to prevent people being convicted on the basis of confessions that are
unreliable or have been obtained by undue pressure.

In fact the standard nsed since 1973 is a significant departure from the common law norm
which renders a prisoner’s confession admissible if 1t "has not been obtained from him by
fear of prejudice or hope of advantage, exercised or held out by a person in authority, or by
opprcssion”. It was concluded that a less stringent test would be appropriate in emergency
conditions.

As currently formulated, the preseat test allows any writien or oral statement by the accusad
to be admitted as evidence, provided that the defence does not bring forward prima facie
cvidence that the accused was subjected to "torture of to inhuman or degrading treatment, Cr
to any viclence or threat of violence (whether or not £rnounting to torture) in order 0 induce
him to make the statement”.

A number of factors need to be borne in mind:

@ 1. Clairns of miscarriage of justice are by no means unknown in Nerthern Ireland. The
case of 4 Ulster Defence Regiment soldiers convicted in 1985 for the murder of Adrian
Carroll is currently rzceiving wide publicity. In our office we have received informaiion
on a numiber of other cases where miscariages of justice are alleged to have taken piace.
It may be that the success of the campaign for the "UDR 4", added to the releass of the
Guildford 4, hos encounged cihiers to raise their voices. The availability of new forensic
techniques such as electro-static deposition snalysis (ESDA), which can detect inter-
ference of interview noins by police officers, hasalso encouraged people that the police’s
werd esn Le challengad.

3 9. There is evidence of arecent upsucge in il-rreatmentof detainees in police inic rrogation
centres. Apart from the fact that a number of perscns have won damages, or had charges
against them thrown out of court, because of proven ill-treatnient, there has also béen an
increass in the nurcber of allegations of ill-treatment or harassmatit in the last year. These
have been documented by lawyers and by a greap called the Comiaunity for Justice.

© 3 Finally, even if the claims of miscarciage and ill-reatment weie net present, it wonld
sitll be fmportant that the criminel justice process be seen to act justly and only convict
on evidence that has boen fairly acanired and the reliability of whichis unquesticuod amd
that police officers hive no incentive to Cngage in harsh, oppressive or nodediand
Lehavionr in interrogatiag those who, at the time of the interregaiicn, the law regards 15
inaceent people.

Judged by these criteria, there is stil significant cause for concern with the enwrgency
standsrd. O o the priblic really be confident that jusiice is seen to be done where semascns 13
convited purely ou the basis of a confession after tp to 7 days quesiioniog in polics cusicdy?

‘he Mow York Bar Agsociation commenied thus on the smergency sisaiaid:

1

o

“Its exisionce stenis fraim Lord Diplock’ s beliaf the the existing sicnderd for cdipissi-
bility wus an impedinea 1o coavicting 1hose chargedwiiliierrorist offences. Accipt-
ance, howsver, of such a preiniog does for more thon accommoduie io the oxiseicley
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inconsistent with basic tenets of fairness and increases the likelihood of the admissi-
bility of unreliable confessions.” (Criminal Justice and Human Rights in Northern
Ireland, 1988}

Other aspects of emergency law

0

The arrest power in section 13 of the Emergency Provisions Act 1978 (clause 17 of
the Northern Treland (Emergency Provisions) Bill 1991) should have been allowed to
iapse after the coming into force of the Police and Criminal Evidence (N[} Crder 19389
(on st January 1950). Bat this has not happened. The power was used to arrest one
person in 1988.

Para 114{e) refers to the fact that in Northern Ireland the army does noi have to give
any reason for ihe acrests it carvies out (see EPA 1978 5.14(2), which is clauze 18 (2)
of the 1591 Bill). In 1959 it arrested 85 persons, all of whem were handed over to the
police; caly 39 were later charged with terrorist-type offences.

The wording of section 18 of the EPA 1978 (clause 23 of tne 1691 Bill), which regquives
peeple who are stopped by the security forces to answer ceriain questicns, is o0
vague; no-one knows, for example, whether it is unlawful to refuse to give one’s address
or one’s aaiz of bivth.

The arrest power in zection 14 of the Prevention of Terrerism Act 1939 mmay be
umaecessary becanse the ordinary arrest powers conforred oy the PACE (M) Order 1969
g0 far encugh in allowing ihe police 1o camy oul preventative arvests. It is, in any event,
improper v allow amests for "invelvement in terrorism” even thongh terrerism disell is
act 2 specific offence. In 1989 there were 1,583 pacsons detainerd under the PTA in
Northern Tesland but only 308 of these were charged with any kind of crimiral offence;
the fact fhat 2 otal of 436 persons were proceeded against fur sehednled olfences (1.2
thove supposedly most frequently comnitted by tecrorisis) shows that amvest under the
PTA is by n0 means a neesssiry prersquisite to such procesdings.

The new 1aviews nnder the Peevention of Terrerisia Act mentcaed in para.112 of
the UIK’s Report do not satisly the requirements of Article 5(3) of the Turnpean
Convention on Human Rights (because they are conducted by a police ofticer), se the
government has still had to derogate from the Convention in the light of the Biogan
jadgrent (sce para 59).

Tn conaection with Morthern [rich affaics it is comunen {0 see peopie biing charged
with eonspiracy, soractines with peisons unkauown fo Kl peTeons unknown on
dntes unkaown; this lack of specificity is not tolerated in other parts of the cricuinal law
or in oiker countiies. Tt possibly amoeunts o a viclaton of Agticle 14 (3) (1) of the
Tnternational Covenaani, which says that "In the determination of any criminal chargd
asainct hin, everyone shali be catitled... to be infonmed... in detail... of the nature ad
cause of the charge against im™
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upoly nfecmatisa fmplenting ranny oilee people it eriaes). 1o rely onosien
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afe unlens it 15 corroborated.
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such aooess but oty 380 were allowed vmediately.
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There is not yet any tape- or video-recording of police interrogation sessions in
Northern Ireland. We understand that experiments with tape-recording ave being
conducted for "ordinary"” cases, but not for persons arrested under the ernergency laws.
"Scheduled" offences (see para. 114 (a) of the Report) include some where thereis no
% rerrorist” involvement: the "de-scheduling” system is deficient, because, to take one
example, all persons charged with armed robbery, whether they have a paramilitary
connection or not, must be tried in a juryless Diplock court. In 1939 there were 1, 168
applications for de-scheduling - 622 were granted and 576 were refused.
The rule regarding confessions (see para.l 14(d)) still j.ermits the issuing of induge-
ments in order to persuade a detainee to confess. An offer of money or of easier
treatment, is not enough to make a confession inadmissible.
The power to intern witheut trial stili exisis in that the Secretary of State can order 13
introduction without seeking the prior approval of Parliament.
Further extensive powers are likely to become law later this year arising from the
Northern Ireland (Ersergency Provisions) Bill currently going through the Westminster
Parliament.
With refercnce to paras.103(e) and 113 of the UK’s Report, it should be noied that, in
Morthern Ircland, a person’s mouth is freated as a non-intimate hody ovifice
whereas in England and YWales it is regarded as intimate. This means that samples
can be taken from a perron’s month in Northern Treland without his or her consent (by
force if necessary).
A suspect’s right ¢ silence has also been seriously dizninished hove: he or she can
n +
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In all these matters the "oxdinary" criminal justice system nas been "infected” by measures
designed (ineffectually) for the "emergency” justice system. We believe that the einergeacy
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ve today moie a part of the problers in Nortoern Ircland than they crea part

of the solutica.

Treatment of Detninees: puras 128 - 171

sreeghe changes made to piisea sentencing by section 22 of the PTA 1989 (see para, 170

i
of the Repert) wwill tond w lengthen sentences, whils section 23 {coaviction of
1

A seheduled offence during period of remission) may breach Acticle 5 (3) ofthe Earopaai



Convention on Human Rights because it does not allow a judge any discretion to impose or
nct impose the remitted sentence.

The Standing Orders referred to in para.169 do not yet seem to be readily available in
Northern Ireland.

Article 13

Protecition of afizns

Txclusion orders: paras 202 - 234

-t raust be remembered 144t there can be no judicial review of the parely executive ¢ tof
ﬁ-lbsnng an exclusion arder under the Prevention of Tervovism Act (pacas 202 - 204). There
is also no reasen given for the exclusion Lt,mff imposed. Furthermore, some Subjects of
exclusion orders ars not nofifisd when an order has ceagzd to ap ; by to them. The D rnge

of defects in the present law on this matter is clearly explained in chaptor 7 of Civil Lioriie
in Horinern reland: The CAJ Hondbaok, Oowlar 1950

~zr i Morthem TFL"{:‘d {hore are not yot aay tme l"ﬂim n oodinary edminal cazes (se2
prralil). The u,Lly., i sohedutted cases ase far oo loag. G 1989 the averys witing
e beiveen fiest verm -l and wial was appooxiniety c‘i-l Waosks,

No gred justification for the changs in the law ca i righit to silencs i M rihom Telad
WAS CYOr "“W*h’d (see para 21D, The coime rte Eu the noea is not vicing dearmatically, and
the 2UC’s dutection tae 15 amongst the highest in e UKL There was 20 consutintion widh
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With reference to para.221, for speakers of Irish, there is nothing comparable in Northern
Ireland to the provisions of the Welsh Language Act 1967.

Article 17

Privacy: paras 230 - 243

espite the Interception of Communications Act 1983, referred to in para.231, aperson
can still not obtain a categorical statement to the effect that his or Ler il or telephone
! calls are being intercepted. Similarly, "national security” is a typical reason given by
the government for not publishing or making available to interested patties information that
wouid probably embarrass it (see para.234). T ypical exarnples are information in relation to
the use of lethal force by mermbers of tae security forces and the political veiiing of Gior va
rGael, the Trish languags group referred to earlier. The use of Public Inferest Tmumunity
Certificaies is commonly perceived as a mechanism whereby the authoriiies cover up

ristakes o bad decisions by claiming o be acting la the national interast. " Nadonal se-urity”

is given a very wide meaning by the goverpmantin relation to affaixs in Northern Ireland, $0
e security services can siill do a great deal desplie the 1589 Act mentioned in para.235.
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Freedom of Expression: pards 254 = 4/1

7 yeiite Local Government (ACcess to Information) Act 1985 and the Access o Personal
, Files Act 1937 do net apply in Tlorthern Ireland, Nor, howover, dees ihe (Checene
JA. Publicaticns Act 1859.
With regard to para. 261, the CAT Lelieves that the crinue of sediton shonld be abolished: it
could be avelied in Morthern freload, butio date, meccifully, has not becn.

The beoadensting ban dealt with 1n parn 265 i easily evaded and et eperate insuch awiy

as to add lusire to the wgumcnts it 1S cempting to stifle. The CAJ togards i as an
najustitiable infdngernent of the righit o Guzedom of expressicn.

17 -



Article 21

The Righi to Assemble: paras 274 - 27

w1 Northern Ireland, mestings can be prohibited aitogether and the Secretary of State’s

d decision to prohibit a meeting or man ch cannot be judicially reviewed (see Article 5 of
<5.the Public Order (NI) Cuder 1937).

Proscription of organisations (para.277) serves no useful purpose in law: it can be eastly
evaded, thereby bringing the authority of the law into disrepute
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¢ worthy of note that not cine of Morihern Irelzad’s full-time judges is feniale (vara 3E0).
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