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[6 August 1593]

HUMAN RIGHTS, STATES OF EMERGENCY AND THE PROTECTION OF LAWYERS

The case of the United Kingdom of Great Britain and Northern Ireland

1. The Internaticnal Federation of Human Rights (IFHR} wishes to express its
appreciation and support of the method which has been followed by the
Sub-Commission on Prevention of Discrimination and Protection of Minorities in
the reports on states of emergency and the independence of the judiciary and
of lawyers. This consists in evaluating, on a case-by-case basis, human
rights situations against specific human rights standards. The method offers
a pragmatic framework within which to analyse coumplex phenomena.
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2. For instance, in the case of the United Kingdom, IFHR and its

Northern Ireland correspondent, li.e Committee on the Administration of Justice
{CAJF), are concerned about a number of human rights issues in Northern Ireland
which are closely linked to thsz Government-declared state of emergency and
which also concern the protection of lawyers. Questicns on these issues have
been raised at the Sub-Commission im August 1992, at the Commission on Human
Rights in April 1993, at the Human Rights Committee in April 1551 and at the
Committee against Torture in November 19591.

The use of lethal force by members of the security forces in Northern Ireland

3. Information gathered by IFHR and CAJ indicates that police and soldiers
have been responsible for killing some 350 people in Northernm Ireland

since 1969. There is concern about the consistent lack of accountability con
the part of the authorities arising cut of these killings. Out cof only

some 30 prosecutions brought, only 4 have resulted in convictions; 1 for
manslaughter, 2 for murder and 1 for attempted murder. In one of the latter
cases, Private Thain was released from a life sentence after having served
only two years and three months; the average life =sentence for murder in
Northern Ireland currently exceeds 12 years.

4. Principle 7 of the United Nations Basic Principles on the Use of Force by
Law Enforcement Officials states: "Governments shall ensure that arbitrary or
abusive use of force and firearms by law enforcement officials is punished as
a criminal offence under their law.," IFHR and CAJ are deeply concerned that
the statistics indicate that members of the security forces can kill with
virtual impunity.

5. Other concerns about the use of lethal force include:

(a) The law governing the use of force, secticn 3 of the Criminal Law
(Northern Ireland} Act 19867 provides that "such force as 1s reasonable in the
circumstances” may be used. This phrase seems excessively vagus and has been
interpreted even more vaguely by the courts, which have failed to give an
authoritative ruling on the issue. Lord Diplock in a leading case on this
issue (Attorney-General for Northern Ireland Reference (No. 1 of 1975} (1977)}
justified the use of lethal force on the ground that, where a soldier
reasonably bslieved someone to be a member of a paramilitary organization, it
was reasonable to shocot him, even if he was unarmed and running away, as the
person {(who in this case turned out to be unconnected with any paramilitary
organization) "was likely sooner or later to participate in acts cof wviclence".
These rulings have offered the security forces an unjustifiably wide scope in
using lethal force. By contrast, international standards such as the Eurcpean
Convention on Human Rights allow only such force as is "absclutely necessary";

(b} The inappropriate use of plastic bullets by security forces.
Seventeen people (including seven children) have been killed by plastic or
rubber bullets. Principle 2 of the United Nations Basic Principles on the Use
of Force by Law Enforcement Officials states: "The development and deployment
of non-lethal incapacitating weapons should be carefully evaluated in order to
minimize the risk of endangering uninvolved persons, and the use of such
weapons should be carefully controlled." These principles also call for
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prohibiting the use of those firearms and ammuniticon that cause unwarranted
injury or present unwarranted risk;

(c) Allegaticons that there is a practice, if not actually a policy of
extrajudicial executicons. The killing of three unarmed Irish Republican Army
(IRA) members by soldiers in Gibraltar in March 1988 and of three unarmed
people involved in a robbery by undercover scldiers on the Whitercck Road in
Belfast in January 1989 are amcong a number of incidents where significant
doubts exist over whether people cculd have-been arrested rather than shot.
No criminal prosecutions have arisen out cof these, no public inquiry has been
undertaken. When an internal pelice inquiry was undertaken in 1986 into the
deaths of six unarmed people at the hands cf the peolice in County Armagh in
November 1983 the officer conducting the inquiry, Mr. John Stalker, was
removed before its completion, his full report was never published and the
then Attorney-General, Sir Patrick Mayhew, decided not to act on
recommendations to prosecute police cfficers for perverting the course of
justice en the grounds that this was "not in the public interest". Political
assassinations are specifically prohibited under the United Nations Principles
on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions. Furthermore, the Principles state: "“Exceptional
clrcumstances including a state of War, ... internal political instability or
any other public emergency may not be invoked as a justification of such
executiocns"; '

{(d} IFER and CAJ are concerned that investigations inte State killings
are characterized by a lack of independence, unreasonable delays and the
hindering of immediate access by investigators to suspects and evidence. The
United Nations Principles require Governments to conduct thorough, prompt and
impartial investigations into State killings. Despite an undertaking in 1988
that it would ask police forces from outside Northern Ireland to investigate
shooting incidents by the Royal Ulster Constabulary, this has not happened;

(e} IFHR and CAJ have monitored the evidence of collusion between
elements within the police and army and loyalist paramilitary groups (who use
political vielence to maintain the link between Northern Ireland and the
United Kingdom) and the failure on the part of Government te address this
matter. This collusion involves either the passing of security informaticn or
more active participation in illegal activities. BAn inquiry into the former
was instituted by the police in September 1589 though the full results were
never made public. Furthermore, since the inquiry a number of other leakages
of information have come to light. One of those arrested, however, was
Mr. Brian Nelson. At his trial it emerged that he was working as a double
agent for army intelligence and had infiltrated a loyalist paramilitary group.
During that time he was involved in targeting a number of individuals who were
subsequently killed. Mr. Nelson has claimed that on several occasions his
army handlers were aware that these people were likely to be killed but did
nething to prevent their deaths. In spite of this no action has as yet been
taken against those responsible for supervising Mr. Nelson and murder charges
were dropped against him before his trial. IFHR and CAJ are deeply concerned
that the United Kingdom Government has refused calls for an independent

inquiry into the Nelson case.



E/CN.4/5ub.2/1893/NG0D/15
page 4

Fair trial issues

6. Since the early 1970s, there have been many allegations of ill-treatment
of detainees in Northern Ireland. In 1978 the FBuropean Ccurt of Euman Rightsg
found in the case of Ireland v. United Kingdom that the United Kingdom was
subjecting detainees to inhuman and degrading treatment in Northern Ireland.
More recently, in November 1991, the United Nations Committee Against Torture
locked at renewed allegations of ill-treatment and expressed concern about the
regime governing the detention of people held under emergency legislation in
Northern Ireland. The specific issues which continue to concern IFHR and ¢aJ

include:

(a) The fact that detainees can be h=21ld for up to seven days without
being brought before a court. The power remains in breach of the European
Conventicon and the International Covenant on Civil and Political Rights and
requires a derogation from both by the United Kingdom Government. In the
recent European Court of Human Rights case of Brannigan and McBride wv.
United Kingdom the Court ruled that the derogation from the Eurcpean
Convention was valid;

(b) The domestic laws governing access to lawyers particularly concern
IFHR and CAJ. The position appears to contravene paragraph 8 of the Basic
Principles on the Rele of Lawyers which provides: "All arrested, detained or

imprisoned persons shall be provided with adeguate opportunities, time and
facllities to be visited by and to communicate and consult with a lawyer,
without delay, interception or censorship and in full confidentiality. Such
consultations may be within sight, but not within the hearing, of law
enforcement officials". By contrast, detainses in Northern Ireland can have
access to legal advice deferred by the police for up to 48 hours and do not
have an ungualified right to confidential consultations. IFHER and CAJ believe
that suspects should be given the right to have their lawyers present during
interrogations, a right which is afforded to people arrested under the same
provisions in Great Britain and under the ordinary criminal law throughout the

United Kingdom;

{c) Detainees regularly report that police officers make threats
against the lives of their lawyers, question their lawyers’ professionalism
and suggest that their lawyers are in the pay of or are members of "terrorist"
groupings. Many of these alleged threats contain references to the murder in
February 1989 of a Belfast solicitor, Mr. Patrick Finucane, who represented
many detainees accused of “"terrorist” offences. Mr. Finucane was killed by
loyalist paramilitaries and there is strong suspicion of official collusion in
the murder. Evidence of such official connections emerged during the course
of the trial of Brian Nelson (see above). The Lawyers’ Committee for Human
Rights, which carried out an investigation into these issues, concluded that
"there should be an independent public inquiry into allegations of official
threats and abuse of defence solicitors" and that "there should be an
independent, judicial public inquiry into the murder of Patrick Finucane".
During the Sub-Commission’s proceedings in 1992 the expert from the
United Kingdom alsc called for an independent inquiry;

{d) Concerns have been expressed to IFHR and CAJ that the complaints
mechanism in respect of police conduct is inadequate. Not one single
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complaint made by detainees in the last five years about ill-treatment during
detention in the holding centres has been upheld. The United Kingdom
Governmant remains reluctant to arrange that interrogations be video- and
audio-recorded. This would provide concrete evidence of what takes place
during interrocgations and thereby protect detainees from ill-treatment and
police officers from false allegations. The expert of the Sub-Commission from
the United Kingdom called for such recordings last year, as did the

United Nations Committes against Torture;

{e) The right to silence is no longer protected in Northern Ireland and
the standards governing the admissibility of confession evidence have been
lowered to make it easier to admit such evidence under emergency legislation.
The overall thrust of these changes appears contrary to article 14(3) {g) of
the International Covenant on Civil and Political Rights.

7. In conclusion, IFHR and CAJ respectfully regquest the Sub-Commission and
the special rappeorteurs concerned to take all appropriate measures to ensure
that United Kingdom legislation and practice be brought into conformity with

international standards.






