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What is the CAJ?

The Committee on the Administration of Justice (CAJ) was established in 1981 and is an independent
non-governmental organisation affiliated to the International Federation of Human Rights. CAlJ takes
no position on the constitutional status of Northern Ireland and is firmly opposed to the use of violence
for political ends. Its membership is drawn from across the community.

The Committee seeks to ensure the highest standards in the administration of justice in Northern
Ireland by ensuring that the government complies with its responsibilities in international human rights
law. The CAJ works closely with other domestic and international human rights groups such as
Amnesty International, the Lawyers Committee for Human Rights and Human Rights Watch and
makes regular submissions to a number of United Nations and European bodies established to protect
human rights.

CAl's activities include - publishing reports, conducting research, holding conferences, monitoring,
campaigning locally and internationally, individual casework and providing legal advice. lts areas of
work are extensive and include prisons, policing, emergency laws, the criminal justice system, the use
of lethal force, children's rights, gender equality, racism, religious discrimination and advocacy for a
Bill of Rights.

The organisation has been awarded several international human rights prizes, including the Reebok
Human Rights Award and the Council of Europe Human Rights Prize.




INTRODUCTION

CAJ believe that in order to fulfil the task assigned to it by the Good Friday
Agreement, the Criminal Justice Review (the Review) must instil confidence in the
people of Northern Ireland that the law will in fact provide them with equal and
impartial justice, and will afford them the necessary level of protection. The
participants to the Agreement indicated that they believed the criminal justice should:

» deliver a fair and impartial system of justice to the community;

* be responsive to the community’'s concerns, and encouraging community
involvement where appropriate;

» have the confidence of all parts of the community; and

» deliver justice efficiently and effectively.

The experience of many people in this community is that the legal system, and
particularly the criminal justice system, has singularly failed to deliver in these terms.

We do not agree with the conclusion of the Secretary of State, in her foreword to the
recent consultation paper issued by the Review, that the criminal justice system has
served Northern Ireland well over the last 30 years. Successive governments made
such inroads into the safeguards normally associated with a criminal justice system
that the system effectively lost its most important aspect, its independence from
government. The introduction of the proposals contained in the Diplock report in
1973, the non-jury courts, the relaxation of the rules governing admissibility of
confession evidence started a process that saw much abuse of the criminal justice
system. The refusal of the courts to inquire into the strength of the evidence against
individuals who refused to recognise the courts; the massive use of confession
evidence to obtain convictions against individuals who had been ill-treated in the
detention centres; the use of supergrass evidence; the reluctance to prosecute or
convict members of the security forces guilty of the most serious offences in the
criminal calendar; these factors and many more led to a significant reduction in the
(already low) confidence in the criminal justice system and the judiciary in particular.

Of course individual members of the criminal justice system have served the
community and discharged their functions with integrity. However, many of these
individuals, who have included members of the legal profession, have been
intimidated and harassed by the police precisely because they discharged their
professional duties effectively.® In a normal society the other agencies in the criminal
justice system and in particular the professional representative bodies would have
vigorously protested at the police action. In Northern Ireland there was no effective
response.

The work of the criminal justice review is therefore crucial. While we welcome its
broad remit we have a number of concerns about the manner in which the review will
be carried out and the fact that emergency laws have been specifically excluded from
the review. A key part of the history of the criminal justice system in Northern Ireland
over the course of the last thirty years is the history of emergency law and procedure.
This submission will include an examination of emergency powers and how these
have impacted upon the ordinary criminal law.

! Report of the United Nations Special Rapporteur on the Independence of Judges and
Lawyers, April 1998.



Additionally, in relation to the consultation process which is envisaged, we believe
that mechanisms must be established to ensure that the consultation is wider than
that normally undertaken by the NIO. For instance, seminars to address some of the
key features of the review could be held in locations, and with guest lists beyond the
normal criminal justice community.

Furthermore, the composition of the Review is atemabf concern. While the
Agreement envisaged a review carried out by theisBrigovernment through a
mechanism with an independent element, the nunfbefficials on the Review is, in
our view, disproportionately high. In addition, wegret that there is no international
input into the considerations of the Review antelihuman rights expertise. Our
concern in this regard was heightened when theutiation paper from the Review
was published. There was little reference in tapep to human rights norms and
their centrality to the work of the Review partiatly given the importance of human
rights in the Agreement and the soon to be enadtedan Rights Bill.

We believe the Review must draw on internationahgards in the criminal justice
field and also from international expertise bottnirNGOs and from agencies such as
the UN and the Council of Europe. It is alreadytejclear that aspects of the
criminal justice system here do not measure upedBCHR and ICCPR for example
the right to silence provisions. It is therefossential that this Review measure the
NI system against the ECHR. Additionally, a numbgprovisions introduced to the
ordinary criminal law to deal with the conflict wiheed to be reassessed in light of
the peace process. CAJ believe it is crucial tf@atReview undertake this task. Also
it will obviously be critical to ensure that thessgm conforms to the new BiIll of
Rights drawn up by the Human Rights Commission. e Dw time constraints this
Review may not be able to complete such an assighing a strict examination of
the provisions of the Northern Ireland criminaltjos system against international
standards will assist those eventually assignextasik.

In common with the other mechanisms created by the Good Friday Agreement to
examine current institutional arrangements, the issue for the Review is not whether
change is needed, but how much change is needed. In our view fundamental and
thoroughgoing change is required to undo the damage to community confidence in
the system of the administration of criminal justice in this jurisdiction.



THE JUDICIARY
Introduction

The judiciary is perhaps the most important elenoérihe criminal justice system. The
public see the judiciary to a large extent as thbaliment of the criminal justice system
and the values underpinning it. In our view a viemportant roles of the judiciary should
be to uphold the rights of the citizen and act aargntor for those rights in the face of
executive violation. In discharging that functiefiectively the judiciary will gain the
respect and support of the public.

Indeed the role of the judiciary will become evearensignificant under the terms of the
Good Friday Agreement. With the introduction oé tHuman Rights Act and the new
Bill of Rights envisaged by the Agreement, the t®uwwrill be able to strike down
Assembly legislation if it conflicts with these stlards. Given that in time, much of the
legislation applying to Northern Ireland will begsad by the Assembly, this will place
the judiciary in a vital position when dischargiitg function to defend the rights of the
citizen. In Canada when similar human rights prtod@s were being passed in the wake
of the introduction of the Charter of Rights anéédoms, there was an opening up of the
ranks of the judiciary. According to Justice BdydicLachlin of the Canadian Supreme
Court, “[T]here was a perception in society thawias not good enough to have a
judiciary composed (perjoratively put) of “agein@les”. People felt that without going
into tokenism, we needed a Bench representatitheosociety we had. That too made
the Charter effective.”

In order to discharge its function effectively tinelependence of the judiciary is central.
This was recognised by the participants to the Gendly Agreement when they tasked
the Criminal Justice Review with considering therdagements for making appointments
to the judiciary and magistracy, and safeguardspfotecting their independence”. In
light of this task it is of great concern that RReview consultation paper makes sweeping
statements in its chapter on the judiciary sucAg appointments are made on merit
and without regard to gender, marital status, dexuigntation, political affiliation,
religion or disability.” Beyond asserting this fast, how do the procedures currently in
place, especially for the senior judiciary, ensoom-discrimination. Insofar as we are
aware, Northern Ireland has no disabled judgegayjudges, an insufficient number of
Catholic judges, no nationalist judges, and uplantew months ago, no women judges.
If the non-discrimination procedures are workingparly, the bench is remaining
stubbornly unrepresentative of the community threyagpointed to serve.

Additionally, the Review’'s consultation paper assethat “the independence of the
judiciary is a central tenet of the justice syste[B]ecurity of tenure protects that
independence and prevents interference by the gxecu Statements such as these beg
the question as to why the Criminal Justice Reviewonsidering this issue at all. The
Review must take account of the fact that therebleas executive interference within the
remit of the judiciary. Indeed, in one of the mbgyhly publicised of cases, there is
documentary proof that the then Prime Minister Edindeath encouraged the then Lord
Chief Justice of England and Wales, Lord Widgerytatte a certain view of the
“independent” tribunal of inquiry he was about tau into the events of Bloody Sunday.
The results of the inquiry leave little doubt aswbether Heath was successful in his
intervention.



Security of tenure is an important principle but only becomes relevant if there is dispute
between the executive and the judiciary. In the context of Northern Ireland there has
been scant evidence of any real dispute between the judiciary and the executive. There
is on the other hand much evidence to suggest a coincidence of interests between the
two. In a time of conflict, this is perhaps not surprising, particularly when one considers
that individual judges have been killed specifically because they were discharging their
professional duties. However, in spite of the great personal risk faced by many members
of the judiciary, they must strive to be the champions of the rights of the citizen in the
way that international human rights standards oblige them to be.

In the pages that follow we outline the international standards which bind the UK. We
also provide examples of judicial bias and highlight the unrepresentative nature of the
current bench. This should in our view be sufficient to convince the Review that
extensive change is required to satisfy real concerns about the independence of the
judiciary. CAJ believe that effective and significant reform of the judiciary in Northern
Ireland is a fundamental requirement in creating confidence in the criminal justice
system.

International Standards

International law places certain obligations on both the state and the judiciary to maintain
and apply core principles such as independence of the judiciary and equal treatment
before the courts. The United Nations Basic Principles on the Independence of Judges
and Lawyers set out a number of standards with which each signatory state is required
to comply.

The first principle articulated in the text of tBasic Principles concerns independence of
the judiciary and calls upon the state to guaramespect and observe that independence.
Judges are expected to “decide matters before tmgrartially, on the basis of the facts
and in accordance with the law, without any restms, improper influences,
inducements, pressures, threats or interferengest dr indirect.”

Principle 5 upholds the right of citizens to bedri‘by ordinary courts or tribunals using
established legal procedures. Tribunals that dase the duly established procedures of
the legal process shall not be created to disgleegurisdiction belonging to the ordinary
courts or judicial tribunals.”

Judges are expected, by virtue of Principle 6 tsuen that “judicial proceedings are
conducted fairly and that the rights of the partiesrespected.”

The Principles also speak to methods of appointroénidges and stipulate that those
“selected for judicial office shall be individuaté integrity and ability with appropriate
training or qualifications in law. Any method afdicial selection shall safeguard against
judicial appointments for improper motives.” Piple 10 also outlaws any
discrimination in the appointment of judges.

The Principles also set standards in the areasisofptine, suspension and removal.
Principle 17 states that a complaint against agudghis/her judicial capacity “shall be
processed expeditiously and fairly under an apjatgrprocedure.” Additionally



Principle 20 makes clear that decisions in suclesasust be subject to independent
review.

The United Nations has also adopted the Procedardbe Effective Implementation of
the Basic Principles on the Independence of thecizwg. These call for the state to take
a number of measures to ensure compliance withBdmac Principles which include
informing judges, lawyers, politicians and the palof the content and importance of the
Basic Principles. States are also exhorted to ptenor encourage seminars at the
national and regional levels on the role of thaqialy in society and the necessity for its
independence.

It is clear therefore that the judicial system inrthern Ireland does not operate in a
vacuum but is constrained by certain standards hhwthe state is a party. These
standards have clearly not been closely compligd during the course of the conflict

but the Review has an opportunity to take thesedstals as parameters for its
recommendations. In this area, as in others, aakemternational standards inform all of
our recommendations.

Representativeness

The judiciary of Northern Ireland from county coletel upwards is currently made up
of 24 men and voman, the latter being appointed in the last feanthhs only. While
some imbalance in gender representation still @xmsbther democratic jurisdictions and
is being addressed, the situation in NI is so ex¢r@s to require urgent and immediate
attention. It is clearly essential to address $leigere under-representation and we believe
that the Review should seek the views of the relevequality agency, the Equal
Opportunities Commission.

No figures are currently available analysing thegieus composition of the bench. CAJ
believes that this information should be publiclyaidgable as in other fields of public
service. Certainly the review panel must obtairs thata, in order to inform their
recommendations for change.

In the absence of published data, CAJ is of thaiopithat the religious balance in the
present judiciary is not proportionate to the pagioh of Northern Ireland. While there
are a number of Catholic judges, their numbersuajestifiably small. In addition there

is a definite perception amongst the nationaligiybation in Northern Ireland that those
Catholics who sit on the bench are not represemtati the mainstream nationalist
community and do not hold nationalist views. Tikipartly the result of the background
of those particular judges but also relates todbeiously British and unionist ethos of
the criminal justice system and the courts in patér. The correction of this imbalance is
key to the creation of respect and confidence e N judiciary among the nationalist
population. The views of the FEC in addressing thspect of judicial change are,
obviously, relevant, and should be sought by theeve panel. More generally the
Review will benefit from consulting with the Nortimelreland Disability Council, the

Commission for Racial Equality, and non-statutoryups such as NICEM, Foyle Friend
etc on the issue of representativeness.



Furthermore, insofar as we are aware, only onehefsenior bench (High Court and
above) has extensive experience of criminal defexls®cacy yet four are former senior
crown counsel. Indeed it appears that appointrteetite senior bench is now an almost
automatic promotion after spending a number ofy@arsenior crown counsel. The fact
that at least four of the most senior judges inthlemn Ireland (including the current Lord
Chief Justice) have previously acted as advisoithéoCrown creates at the very least a
perception of bias, particularly given the factttha senior crown counsel they have often
acted in the most controversial of cases includiregprosecution of Brian Nelson. While
not calling into question the legal competencehef judges involved, we are concerned
that a practice of appointing senior crown coutsé¢he bench has developed.

Judicial Bias

The social, economic and class backgrounds of gidgeve prevented judges from
understanding the experiences of many defendantae f these problems also arise,
albeit to a lesser extent, in Britain and otheisglictions, but are exacerbated here by
other political and religious factors. Unfortungtetlespite claims of impartiality and
independence this has not been the experience ol mafendants. Of course the
detrimental impact of this has been heightenedhieyrble of judges in Diplock courts,
operating as arbiters of both fact and law. Indéesl dual role has led to concern that
judges have become “case-harderfed”.

In the context of judicial basis we can look at teifferent issues, the treatment of cases
involving killings by members of the security fosgceand alleged ill-treatment and
coercion of detainees.

In cases where soldiers have been involved in killings, the criminal justice system treats
them in an entirely different way to civilians suspected of such serious offences. Soldiers
are not brought to the holding centres, they are not detained for seven days, they are
allowed access to their lawyers and the courts accept without adverse comment
statements which they have compiled with their lawyers. While, as a civil liberties
organisation, we see merit in such an approach, it must be applied to all defendants and
its very clearly discriminatory application reinforces the belief that the criminal justice
system in general, and the judges in particular are biased. The judges bear
responsibility for this belief. Although they have not raised objections to soldiers
preparing a statement in conjunction with their lawyer and handing it to the police, they
have questioned the honesty of civilian witness who have done the same. For instance,
when acquitting soldiers for the murder of Fergal Caraher in South Armagh, the then
Lord Chief Justice Hutton drew direct adverse inferences from the fact that civilian
witnesses had not given their statements directly to the police but had instead given
them to their own lawyers.

This approach is indicative of a quite marked sytmpavhich the judiciary has shown for
members of the security forces who appear in t@irts. In perhaps the most infamous
example of this behaviour, Lord Justice Gibson candgated police officers, when
acquitting them of the murder of unarmed republisaspects, for bringing the suspects
to the “final court of justice”. He also criticdehe DPP for bringing the charges in the
first place.

2 Jackson and Doran, Boyle, Hadden and Hillyard.



Killings by members of the security forces and$bhbsequent treatment of those cases by
the court have been a constant cause for conehrereThave been approximately 360
individuals killed by members of the security fasoghile on duty, yet there have been
few prosecutions and even fewer convictions. la ohthe four cases where there was a
successful prosecution for murder, that of Priviaée Clegg, the Court of Appeal in
upholding the conviction, called for a change ia tAw to allow for the institution of a
lesser charge against soldiers who killed peopgnmilar situations. In another such case
involving Guardsmen Fisher and Wright a similal @gs made by the trial judge even
though he specifically said that he did not feal th lower charge would be appropriate in
the circumstances. While he therefore found tlmdlh Isoldiers had murdered a teenage
boy by repeatedly shooting him in the back, he esged hope that Parliament might
review the mandatory life sentence for murder st thhore condign” punishment might
be imposed.

This attitude on the part of the judiciary stamustiark contrast to their silence and worse
in the face of clear violation of international addmestic protections for the rights of
defendants. While the judiciary in Northern Irelaras in Britain, are of course
constrained by the doctrine of parliamentary sagetg, and while they have of course
defended the rights of defendants on occdsiae have seen that this has not stopped
them making their views known to Parliament in @legg and other cases. However
there has been no similar judicial outcry when iBamént has introduced non-jury courts,
effectively abolished the right to silence, relatied rules on admissibility of confessions
to increase the number of convictions, and remaafdguards for those in the holding
centres thus on occasion violating the UK’s oblmad under the European Convention
on Human Rights and the International Covenant ioil &d Political Rights. Instead of
complaining that such changes were serious viglatf the rights of a defendant and
risked the conviction of innocent people, the coappear to have willingly operated and
enforced the changes. In addition, in cases wtnerdegislation has not been clear and
there has therefore been an opportunity to intedpggslation in support of the rights of
an individual, they regularly presume that Parkats intention is to restrict that
individual’s rights?

Additionally in cases where there has been vergrdletreatment of detainees the courts’
response has fallen far short of the standardswan#d expect from a judiciary which
complies with international standards of indepeideand probity. In the case of Patrick
Nash in 1992 the Lord Chief Justice at the timaammHutton, acquitted Nash when
incontrovertible medical evidence was presentetthéocourt that the defendant had been
seriously assaulted in police custody. In spit¢hefinjuries to the defendant, which the
interviewing officers under oath had denied infhigt the Lord Chief Justice did not refer
the matter for investigation of perjury or assahiarges to the DPP. Moreover, he chose
to accuse the defendant of lying in the box angrbably being guilty, completely
undermining the notion that someone is innocernit praven guilty.

This type of comment has become a too frequenturiean courts in Northern Ireland.
The “Ballymurphy 7” case involved a number of youngn who were charged with very

® For instance, the judges ordered the release of Brian Gillen who had been ill-treated in
Castlereagh. In addition, despite the apparent shift of the burden of proof in possession
cases under the EPA, the judges insisted that the burden still lay on the prosecution.

* Interview access cases



serious offences primarily on the basis of stateémamich they made in police custody.
In acquitting the defendants in March 1995 thd judge, Mr Justice Kerr said that his
judgement was not “a resounding vindication of tl@nocence.” In another judgement
by the same judge in another controversial casduime 1996, Stephen Larkin was
acquitted at a retrial. However in the courseh# jfudgement the trial judge said that
Larkin had not been proven innocent merely not enoguilty.

Such have been the number and seriousness ofdfamaes of pro-state bias in criminal
judgements here, that the internationally respeti€dbased Lawyers Committee for
Human Rights commented that:

“Instead of acting independently as a bulwark betwdhe state and the individual,
Northern Ireland’s judiciary has in many respectcbme part of the state’s enforcement
apparatus. This structural defect is particuladpfortunate, given that members of the
judiciary are persons of high capacity and integritwho would under different
circumstances willingly enforce international humaghts norms with respect to those
charged with crimes. Thus the government of théednKingdom should promptly
remove the structural defects under which thesgdadare required to act”

Judicial Appointments

The problem with the lack of representativenesshef bench and in particular the
apparent practice to reward service as senior cawmsel with promotion to the bench
highlights the ongoing lack of transparency in gl appointments. The principle of
separation of powers makes the process for sefeetid appointing judges crucial to
democratic government. The appointment process beathought of as the front end
mechanism of accountability".

Currently judicial appointments are made by the &u@lthough in reality it appears that
the Lord Chancellor, a political appointment anch@mber of the government makes the
final decision) on nomination by the Lord Chief tices for Northern Ireland. Some

appointments are now advertised (such as countyt gailges and tribunal chairpersons)
and these developments are to be welcomed as aopajppe move towards acceptable
procedure. Appointments to the more senior judydeave generally not been advertised
and are drawn from the senior members of the b@s}JQ The application procedure and
selection criteria are not publicly available. tive very recent past a position on the High
Court was advertised within the legal professidrhis welcome departure from normal
procedures was presented by the Lord Chancellenhancing public confidence in the
administration of justice by its use of open setectprocedures. However, the
advertisement specifically reserved the right ®ltbrd Chancellor to appoint a candidate
who had not applied for the post. Neverthelesathertisement did reveal something of
the process that presumably normally takes placgenvglich a post is filled. A series of
consultations takes place under the direction ef ltbrd Chief Justice “to assess an
individual's talents, experience and professionafite”. These consultations are with
senior judges and senior members of the professibon are, as we have seen not
representative of the community. It is inconceleathat in any other field of

® Lawyers Committee for Human Rights, At the Crossroads; Human Rights and the Northern
Ireland Peace Process
® Jan Greene cited at p233 of the Friedland report



employment appointments would be made in such aesagcially when one considers
that fair employment legislation was introducedctambat a situation where word of
mouth and being held in regard by the right peopés often sufficient to obtain an
appointment. It is ironic in the extreme that sogirelies on judges appointed in such a
clandestine fashion to enforce legislation whicligeds employers to appoint in an open
and transparent way.

Likewise the process for appointment of QCs theweseis left to secrecy and soundings
taken from barristers in relation to their colleagu In addition until very recently those
who successfully got through this process, alsotbaihke an oath of allegiance to the
gueen. Such was the alienation that this caus@tiaeidual nationalist members of the

bar that one, Philip Magee, sought by means ofcjaldreview action to challenge the

oath. He argued that the oath was discriminatodeuthe Northern Ireland Constitution
Act 1973. After action taken by Mr Magee the Stameof State at the time removed the
oath as a condition of service for a QC although dleclaration which senior counsel
have to make continues to refer to the queen imawhich many nationalists may find

uncomfortable.

Judges can currently sit until the age of 70, aighothose appointed before 1993 will
probably not have to retire until they are 72 oo\ab Although judges can be removed
from office by the LCJ, this is almost unheard ®here is no effective complaints
procedure, although such requirements have becbhmadrm in most other fields of
public service. Clearly the challenge to legal fings in judgements is by way of appeal,
but court user dissatisfaction with many other atspef judicial action are currently
without remedy.

Despite the powerful positions held by judges, ehier little or no public awareness or
debate on the question of appointments to the iprgic CAJ believe that to address the
problem of the lack of public confidence in theigiary and the criminal justice system,
and also to improve the representative nature ef lianch, the procedures for the
appointment of judges need to become more operaanedchanism needs to be found to
involve the public in the appointments procedure.



International Experience

An examination of the international practice inmerof appointing members of the
judiciary points to three broad mechanisms of appegnt; a career judiciary, an elected
judiciary or a judiciary appointed by the executive

The career model as operated in France and Spaiadcentages of specialisation and
independence. The options available to law grasuantering professional training
include the judiciary as a career, with progres$iom judging 'minor' matters through to
more complex and weighty cases. Drawbacks aretsaitlude the risk of judges being
reluctant to deliver judgements contrary to goveentnor state interests, for fear of
damaging their promotion prospects. However, & Bigndard of independence of career
judiciary has been achieved in many jurisdictiond & the civil service in parts of the
UK, and may be attainable in a career judiciari]orthern Ireland. The risk of ambition
deterring decisions which may offend those resgd@g$or promotions, applies equally to
judges appointed in other ways.

The elected model operates in the USA, but in nsates this has been combined with a
system of committee nominations, to reduce the baaks found in populist judges
being elected rather than the best lawyers. Theredearly a danger of reluctance to
deliver unpopular decisions particularly in the rup to re-appointment elections. In
order to compensate for these factors, when it sotmeappointing the members of the
Supreme Court, the Presidential nominations argesuto the scrutiny and consent of the
Senate.

England and Wales currently have a version of hirel tnodel, with the technical proviso
that the Lord Chancellor's recommendations are plgated by the Queen. The Lord
Chancellor sits in the House of Lords, is the hefthe judiciary but is also in the cabinet
and therefore a political appointment.

It may be useful to examine the experience of otteenmon law jurisdictions which
operate versions of the British model.

The past 15 years have seen significant moderoirsafi the process for appointment of
the Canadian judiciary, where the problems of ppdijtical influence to the detriment of

quality appointments persisted into the 1980'sm@dtees have developed from having
merely informal, advisory roles to being bodiesabkshed by the Minister of Justice,
with responsibility for the selection of candidaties the Provincial Supreme Court
benches and the Federal Courts. A Federal Cononessfor Judicial Affairs receives

applications or nominations for lawyers interestedudicial appointments, which the

Commissioner investigates to establish a list okéhlawyers holding the basic required
gualifications. The file is then passed to the vatg provincial advisory committee, for

assessment. The committees are made up of a eglibarrister, judge, Provincial

Attorney General or Minister of Justice nominee dhtee Federal Justice Minister
nominees; these latter categories include non-lesvgapable of representing the public
interest.

The committees then assess candidates and idehgiy as either ‘recommended’,
'highly recommended’ or 'unable to recommend' @mlicjal appointment. Criteria by
which these judgments are to be made are pubhciable. The attributes sought under



the heading 'Professional Competence and Expeti@amdade proficiency in the law,
well rounded legal experience, commitment to the Eandards / reputation, mature and
objective judgment, work habits, organizationallskiwriting and communication skills,
ability to exercise their role conferred by the @ba of Rights and Freedoms,
specialization, advocacy, non-mainstream legal ®ea&pee, achievements and
contributions, books and articles, interest in d@vieg the law, scholarly ability,
collegiality and bilingualism. The personal chaeaistics sought are ethical standards,
honesty, integrity, fairness, tolerance, patiemoepmon sense, ability to listen, ability to
make decisions, consideration for others, courtdasgt, humility, reliability and
punctuality. 'Social awareness' is considered utiteeheadings of sensitivity to gender
equality, sensitivity to racial equality, appremat of social issues arising in litigation,
public and community service and receptivity tcaisle

The composition and appointment procedure for sadhsory and selection bodies is,

then, itself of importance. The Ontario model, émample, consists of 7 lay members,
appointed by the Attorney General, with a view épresenting the cultural, racial and

gender balance of the province. Alongside thedgyesentatives on the Committee are 6
lawyers, made up from the judiciary, barristers aalicitors. This model has combined

the need for accountability and democratisatiothefprocess with the requirement of the
highest professional standards and qualities isetappointed.

South Africa has recently faced the challengeafdforming a legal system which was
discredited in the eyes of the majority of the dapan. Chapter 8 of the 1996

Constitution deals with Courts and AdministrationJastice, and does so in clear and
accessible language. The Judicial Services Cononiggepares a list of recommended
candidates for appointment to the Supreme Courtsanits this to the President for
selection of judges. Likewise, other judges angoapied by the President on the advice
of the JSC. The composition of the JSC is defingdAlicle 178, and includes senior

judges, solicitors, barristers, academic lawyersmivers of parliament, (opposition and
government), provincial delegates and four presidenominees.

During periods of political transition, there istexi an assumption that all the former
personnel need to change. South Africa is fascgah that the vast majority of the
judiciary in South Africa who were on the benchidgrthe apartheid years are still on the
bench. While the procedures for appointments hmen changed to ensure that in the
future appointments will be more representativehefcommunity as a whole, the general
complexion of the bench was not essentially changeth one exception. The new
constitution adopted after the political negotiaicon the nation’s future established a
Constitutional Court as the final court of appeal @nstitutional matters. Informed
commentators like Justice Albie Sachs have comrdemtethe fact that the creation of a
Constitutional Court has engendered an importalitireuof change. The jurisprudence
of this court has led to much of the rest of thaigiary, including many of those who
were committed to the apartheid regime, enforcegpect on the part of the state for the
rights of the citizen.



In terms of the procedures for Judicial Appointments, CAJ recommends the
following:

* In order to comply with international standardsarmeling the independence of the
judiciary, CAJ believe that future judicial appoirgnts should be made by a Judicial
Appointments Committee recognised as independamtluding lay members,
following identified, objective criteria, in an opgrocess operating subject to equal
opportunities and fair employment guidelines. Bbtherty and Justicein England
and Wales have called for the establishment of radependent legal services
commission, with a remit including responsibility fudicial appointments.

* It may be that positions on this Committee are mexek for the representative
professional organisations but there should be tiaodi positions for legal
academics, representatives from the Assembly, tbhbation service, human rights
experts, lay members and judicial representative¥his should ensure that
appointments are made on merit and that that iatemal standards on non-
discrimination (Principle 10 of the Basic Principlen the independence of the
judicary) are complied with. If the system is wanifairly, this should ensure a
group whose gender, sexual orientation, race,ioelsgand political belief reflects
better those of the population served. The indepecel of the Committee must be
guaranteed. The membership of the Committee shmfliblicly known.

* Once the new procedure is established, an infoomaguide should be published
setting out for prospective applicants and memlodérshe public, the process of
appointment, requirements, responsibilities, restms and remuneration of the
judiciary.

* Judicial vacancies should be advertised and apiolita invited by the judicial
ppointments committee, with criteria, job descop8 and person specifications
provided, as in any other properly conducted emplenyt recruitment. Such open
procedures will allow for accountability and accésghe judiciary for persons not
‘connected’ to the lawyers on the appointing badyp may have the appropriate
skills. Candidates attracted in this way may dlswe greater independence than
lawyers 'known' by and perhaps concerned to rerae@eptable to those currently
with influence over judicial appointments. Thesensiderations are all the more
important in a jurisdiction as small as Northereldnd. These measures will again
increase the likelihood of compliance with relevarternational standards such as
Basic Principle 10 which states that “[ljn the s#ilen of judges, there shall be no
discrimination against a person on the groundsoé,rcolour, sex, religion, political
or other opinion,..” etc.

* The content of application forms, process of shisting, interviews and selection
procedure should be in accordance with best pecticequal opportunities and fair
employment. Criteria for selection should includgal knowledge, awareness of
relevant social issues, experience and aptitudbdmrelevant specialist legal fields,
understanding of the incorporated ECHR and othemdru rights standards,
commitment to equal opportunity and non-discrimratpractice and the ability to
communicate appropriately and effectively to abldé involved in the administration
of justice and other matters referred to in theadizan model. This should assist the
UK in complying with the Basic Principles on thedépendence of the Judiciary



which, after articulating the principles of equgaliiefore the law, the presumption of
innocence, and the right to a fair and public hepkly an independent tribunal, states
that “rules concerning the exercise of judicialiagfshould aim at enabling judges to
act in accordance with those principles.”

Eligibility for judicial appointments, including tise to the High Court, should
include academic lawyers and more solicitors shadodd encouraged to apply.
Appointment of more judges and tribunal panel mesibeho then follow a judicial
career should be encouraged.

The Human Rights Commission established by the Gomthy Agreement is tasked
with drawing up a Bill of Rights for Northern Ireld. We do not believe that the
interpretation of that Bill of Rights, which willébcrucial in terms of ensuring a just
and peaceful society in this jurisdiction, shouddléft to the current judiciary, even if
a new appointments procedure is put in place. 8&ikve that on these matters,
serious consideration should be given to the astabent of a Constitutional Court.
The membership of this court could be appointeceutite new procedures which we
outline below and would therefore be more likelyciammand the confidence of the
whole community they are selected to serve.

The introduction of the career model would requafrm of the legal training and
gualification system for lawyers in both the Crimlinand Civil fields. Such a
development would constitute a far reaching chafmgen the essentially English
common law model currently in operation in Northdmeland. The potential
advantages of a career judiciary, and its compagibwith legal principles in this
jurisdiction warrant investigation, through longrteresearch and consultation, with a
view to reform in due course. However, there isiramediate need to remedy the
deficiencies in the judiciary in Northern Irelandith short term action, alongside
consideration of the most appropriate future stpater development.

Tenure

The criminal justice review group's consultatiopg@asays thatsecurity of tenure should
continue to be a key safeguard of the independehtiee judiciary. While recognising
the importance of judges being secure from politiceerference, this reflects yet again
an apparent consensus that we currently have apeémndent judiciary. CAJ and many
others do not share that view. We have alreadyutated the basis for this dissent.

In relation to theissue of tenure CAJ recommends:

Judges should continue to have security of tendteowgh mechanisms for

disciplining and/or removing them should be madeemeffective. A fair balance

needs to be struck between rendering judges subsero partisan politics and

placing them outside any system of meaningful actadility. Principle 17 of the

Basic Principles on the independence of the judicstates that a complaint made
against a judge in “his/her judicial and profesalonapacity shall be processed
expeditiously and fairly under an appropriate pcage.”



* Inline with other public service appointments,ged should retire at the age of 65.

» Affirmative action measures, such as the expresswgagement of applications from
under-represented groups where vacancies occui|dshe adopted. To contribute
towards remedying the appalling absence of womeongnthe judiciary, positions
should be specified as available full, half or ehgparter time, with appropriate
distribution of further resources to ensure thaltavailability of judges needed.

» The process for 'elevation’ or promotion of judgéeady appointed at lower levels
should be similar to that for initial appointmemniath the basic requirements being
transparency, equal opportunity and accountabilitPrinciple 13 of the Basic
Principle states that the promotion of “judges, ekrer such a system exists, should
be based on objective factors, in particular ahilittegrity and experience.”

Judicial Training, monitoring, regulation and acadability.

Although some training for judges is now providedis is insufficient for the new
challenges facing them. As with Assembly membed the future executive with its
Code of Conduct, judges need to take stock of tbe situation and insist upon
appropriate training for the new era. In particuthiere will be a clear need for greater
judicial knowledge of international law, equalityinziples and human rights standards.
The present judiciary have been reluctant to apurnational standards as overriding
domestic provisions, to the extent that the LawyE&@mmittee on Human Rights
commented Our concern remains that the judiciary in Northdraland is insufficiently
aware of its obligations to protect and enforce thghts of citizens of the jurisdictiot.
(See need for training on international standdodgyw). This will need to change with
the introduction of the Human Rights Act.

No code of conduct or expressly stated ethical ajuid is published in relation to the
judiciary. The combination of archaic court progess, the lack of judicial social
awareness described above and the effects of oiystaielding power result in
unacceptable discourtesy and disrespect shown dgegutowards court users, be they
witnesses, defendants or lawyers. Such failurgaiblic standards and lack of effective
communication are contrary to the interests ofigast

Since 1971 the Canadian Judicial Council has hatepto investigate complaints about
members of the judiciary. It is acknowledged thatsubstantial proportion of the

complaints received is unfounded, many relatingniatters appropriate to appeal not
complaint. However, the Council has power to rec@nd to the Minister of Justice the
removal from office of a judge, on grounds of his/behaviour.

Justice must be seen and heard being done. Thiteis not the case where defendants
are unable to hear what is said at their own tri@&J has had many observers at trials
who, despite being better positioned than defersgaould not hear what was being said
in the exchanges between judge and counsel. Meregwdges themselves frequently
speak in language which is unnecessarily inacdessilthe persons concerned, or fail to
advise counsel when they do so.

" At the Crossroads p.61






CAJ recommends:

» Training covering discrimination and equality issubuman rights, international law,
criminology, and other relevant disciplines shobkl provided for all judges. This
should be compulsory on both appointment and oorggoing, 'in service' basis to
respond to new developments. Training deliveryukhde by a range of relevant
specialists in the respective fields to be covemeduding non-lawyers and specialist
bodies such as the International Commission osthiand the UN Special Rapporteur
on the Independence of Judges and Lawyers. Thigddgkenhance the extent to which
the judiciary in Northern Ireland give effect teethrinciple of equality before the law
enshrined in international human rights law.

* Training in the use and importance of plain Enghsély be needed to counteract the
effects of years of legal practice.

* A written Code of Conduct for judges should be ueld in the Court Service's users
charter, specifying various standards, such as uminof proceedings, treatment of
parties and the speed of delivery of judgementshe Basic Principles on the
Independence of the Judiciary require that theréebablished standards of judicial
conduct.”

* The managerial functions currently held by the L&Wbancellor and Lord Chief
Justice should be identified and publicly definedtse responsibility of an adequately
resourced Commission. The division of responsybiletween the LSC and the NICS
will need careful revision and definition.

* Obviously the implementation of some of the recomdagions of the Review will be
dependent on the provision of adequate resour@esources in terms of the number
of judges and their administrative staff must benoeensurate with the volume of
cases brought, to allow prompt administration stige and avoid injustice. Principle
7 of the Basic Principles on the Independence eflidiciary states that [l]t is the
duty of each Member State to provide adequate ressuo enable the judiciary to
properly perform its functions.”

Lay Participation.

The requirement of legal knowledge, traditionalljoight of as necessary for
appointment to the judiciary, has restricted mersitigrof the magistracy to trained and
experienced lawyers. However, some jurisdictiomdally England and Wales, involve
and rely on lay participation in the lower courtsahuge scale. Justices of the Peace are
non-lawyers appointed to sit in Magistrates cowts a voluntary basis. The time
commitment required from an individual can be tkelias one and a half days per month,
designed to enable patrticipation from persons waither commitments. JPs receive
expenses, and are entitled to unpaid time off vworkilfil their magisterial duties. Initial
and ongoing training is provided for JPs on a falhge of relevant, not purely legal
topics.

In Northern Ireland, Resident Magistrates run tle¢tyPSessions courts. These are full
time, salaried posts, usually filled by experienseticitors or barristers. The reputation



of this branch of the judiciary has suffered asemsively as the senior judiciary for
reasons already described.

Provision exists in the South African Constitutifmm the participation of lay assessors
sitting with magistrates and pilot experiments bistapproach have been analysed.
Overall the study concluded that the perceptionjustice was improved by the
involvement of lay assessors.

One of the crucial questions when assessing thieatlégy of lay magistracy are the

criteria and process for appointment, which hamehe past been severely criticised in
England and Wales due to the lack of transparencdyabsence of accountability. In
South Africa local Committees operate varying pcast for selection of lay assessors
although the study of the pilot schemes recommenteddevelopment of a uniform

approach.

CAJ recommends:

* A system for selection and appointment of lay niagies (to sit with resident
magistrates) which is open and complies with bgstkopportunity practice should
be devised and established. Criteria designededgtio seek a broad panel of lay
assessors and avoid, for example, the over-regegsmn of middle class
professionals would be appropriate in the lighttleé English and South African
experiences. Effective publicity and awarenessimgishould accompany such a
move, to ensure that the most capable candidageatmacted. The structure for the
regional or local committees responsible for raanent of lay magistrates should be
the subject of wide consultation, to ensure a systevhich has the respect and
wholehearted participation of local councillorslex@nt statutory agencies and the
voluntary sector.



THE PROSECUTION PROCESS

The Agreement commits the review to covering “theamgements for the
organisation and supervision of the prosecutioncgss, and for safeguarding its
independence.”

The consultation paper issued by the Review asseatsthe arrangements put in
place by the Prosecution of Offences (Northermnahrd) Order 1972 ensure that the
Director of Public Prosecutions is independent@fegnment and of the police. We
do not fully share this view and are somewhat coregk at the apparent lack of
critical thought which the consultation paper hagug to this and other issues under
consideration.

CAJ does not believe that the prosecution procasscurrently constituted, is
independent either of the government or the polivée will provide examples of
cases which support that view and will illustrate problems there have been with
the prosecution system. The most important testhi® work of the Review will not
be the mechanisms which it proposes but the ektemhich they comply with certain
key standards articulated by international humghtsi law.

International Standards

The United Nations Guidelines on the Role of Progams provide a series of
minimum standards with which the DPP’s office, dratever its replacement may be,
should comply.

* Guideline 2(b) makes clear that prosecutors shbalimade aware of the ideals
and ethical duties of their office, of the congtdnal and statutory protections for
the rights of the suspect and the victim, and ah&uo rights and fundamental
freedoms recognised by national and internaticaal”l It is also made clear that
prosecutors should receive training on the corgiial and statutory protections
for the rights of the suspect and the victim, afdwman rights recognised by
national and international law.

* Prosecutors are also obliged to uphold human righéscarry out their functions
impartially and without discrimination (Guidelin&2 and 13).

* The guidelines make clear that the appointmentadqrutors should be based on
merit and not on partiality or prejudice (Guidele

* Prosecutors shall not institute or continue prosescs when an impartial
investigation shows the charges to be unfoundedl@ine 14).

* The guidelines oblige prosecutors to give due #atento the prosecution of
crimes committed by public officials particularlyiolations of human rights
(Guideline 15).



* Prosecutors are supposed to refuse to use evidemcé they know or believe
has been obtained through recourse to unlawful dstfor example by abuses of
human rights. They are also compelled to takeetlessary steps to ensure that
those responsible for using such methods are btdaghstice (Guideline 16).

* The DPP obviously has a wide discretion in termsl@fiding whether to bring
proceedings or not. The guidelines indicate tHatne this is the case, the “law or
published rules or regulations shall provide gureed to enhance fairness and
consistency of approach in taking decisions inptesecution process” (Guideline
17).

* Complaints about prosecutors shall be processeddéiqusly and fairly. The
decision shall be subject to independent reviewd&une 21).

» Specifically in relation to victims, the UN Decléicn of Basic Principles of
Justice for Victims of Crime and Abuse of Poweridades that the judicial and
administrative processes should inform victimstad timing and progress of the
proceedings and the disposition of their caseswatlhe views and concerns of the
victims to be presented at appropriate stages efpitoceedings where their
personal interests are protected, and provide pr@ssistance to victims
throughout the legal process. Measures should hésaaken to minimise
inconvenience to victims, protect their privacy ardure their safety (Principle
6).

* Police, justice, health, social service and otleespnnel should receive training to
sensitise them to the needs of victims, and guidslio ensure proper and prompt
aid (Principle 16).

While the guidelines were drawn up to apply to puprosecutors, it is made clear
that they are equally applicable to prosecutoroeged on an ad hoc basis. They
would also therefore apply to those barristersurcsed by the DPP.

There are a number of cases which illustrate seriptwoblems with current
arrangements regarding compliance with internatistaandards.

Case Studies
The case of Nora McCabe

On the morning of 8th July 1981, Belfast housewli@ra McCabe was seriously
injured when she was struck on the back of the Ihgaal plastic bullet. The incident
occurred as an RUC landrover travelling along thbssFRoad passed the junction of
Linden Street. As the RUC landrover drew levelhwiinden Street a plastic bullet
was fired from the vehicle, striking Nora McCab8he died the following day from

the resulting injuries.

The inquest into Nora McCabe's death was held 88 Ehd presided over by coroner
James Elliott. At the inquest the RUC concedetddahaRUC patrol of two landrovers
had passed by Linden Street on the morning in tprestut denied firing plastic



bullets at or into Linden Street. The police imh@d the court that their journey along
the Falls Road had been hazardous because thevasastrewn with beer barrels and
concrete blocks, and that the patrol also cameruaitick from petrol bombers.

Whilst the RUC officers admitted firing plastic btk at various points during the
patrol along the Falls Road, they were adamantritbatiastic bullets were fired in the
vicinity of the Linden Street junction. This evitke was supported by the then Chief
Superintendent James Crutchley who was a memlibe gfatrol.

However, a Canadian television crew had been fgmam the Falls Road that
morning and had coincidentally filmed the RUC phas it made its way along the
Falls Road. The inquest was adjourned for seveaadths while the film was traced
and analysed by RUC Detective Superintendent Aletivhistle.

DSI Entwhistle told the inquest that the leading@&ndrover in the patrol, upon

reaching the junction with Linden Street, brakeddanly and pulled across the road
to the right towards Linden Street, at which pa@muff of smoke was seen to come
from the RUC landrover. DSI Entwhistle also infaunthe inquest that the video
revealed no evidence of debris on the road or wbpkeombers attacking the patrol.

The jury returned a verdict on 21st October 198Bey found that Nora McCabe was
completely innocent and that there was nothingufgpert the RUC's claim that there
had been petrol bombing at the time. Despite ideovevidence which blatantly
contradicted the RUC testimony, the Director of IRuBrosecutions announced that
there would be no prosecutions of any RUC offiaar éither the killing of Nora
McCabe or for perjury at the inquest. This decisiwas supported by the then
Attorney General Sir Michael Havers, and no disogoly action was brought against
any of the RUC officers involved Indeed, officer Crutchley was subsequently
promoted to Deputy Chief Constable and appearduaeiQueens honours list.

THE CASE OF ROBERT HAMILL

Robert Hamill, a Catholic lived in the predomingnrotestant town of Portadown.
At around 1.45 am on the morning of Sunda$} 2pril 1997 he was coming home
from a night out in St Patrick’s Hall in Thomas i8tPortadown, a Catholic social
hall. He was with his cousins (Joanne and Siobhawa® and Joanne’s husband
Gregory Girvan). They were walking towards theantes in a Catholic area on the
other side of the town centre. Given where theyewsming from and the direction
they were going in, it would have been obvious thaly were Catholics. In order to
reach their area, they had to cross the main swheth runs through Portadown.
They were wary of crossing this road, as thereliesh sectarian attacks there in the
past. However, although they saw a small numbepeaiple in the vicinity of the
crossroads, they decided they were safe in goingsotiney saw an RUC land rover
parked on the other side of the junction. Howeasrthey emerged from Thomas St
onto the main street they were attacked by a crofwdhat they estimate to be about
30 people including men and women. Robert was apistr knocked unconscious
right away, possibly after being hit by a bottléeTcrowd continued to kick him as he
lay on the ground. The others heard them shoutthg,you Fenian bastard”. Gregory
was also knocked unconscious. The two women wesastng and shouting for the



police to come to their assistance. However, tfieest in the land rover did not even
get out of the vehicle. It is believed that themrevfour officers in the land rover.

In the immediate aftermath of the incident, theigeldid not arrest anyone.
However, shortly after Robert died approximately tays later, six people were
arrested and charged with murder. SubsequentBABiOctober and 19 November
charges against five of the accused were dropped.

CAJ wrote to the DPP on 2™November 1997 on behalf of the Hamill family and
asked a series of questions inquiring into the neatd the evidence against each of
the five against whom charges have been withdramimy consideration was not
given to using the Criminal Evidence Etc (North&#sland) Order 1988 which allows
the statements of intimidated witnesses to be ne@dthe evidence; details about an
independent eye-witness who was interviewed byesstatives from the DPP
immediately prior to the dropping of the chargeaiast three of the accused; whether
the DPP felt that the police investigation was adée; whether the evidential
problems inevitably caused by arrests well after elient (lack of forensic evidence
etc) led directly to the withdrawal of charges agaithe accused; if so, had this
concern been communicated to the police. We redesn acknowledgement of that
letter dated 28 November. On '8 February 1998, nearly three months after our
initial inquiry, we had to write asking for a sufstive response. On % February
we received a response which indicated effectivathout further explanation, that
there was insufficient evidence to provide a reabtm prospect of obtaining a
conviction for murder. We wrote again asking foswaers to the legitimate questions
which the Hamill family had raised. The DPP’s offiwrote back saying that “it is
not the practice of the Director to give reasondor..decisions as to prosecution ...
You will also appreciate therefore ... that | havéhig further to add to what | have
already written to you.”

While it may be true that the DPP has a practiceabdfgiving reasons for a decision
not to prosecute and there may be good reasonbkdbpractice, nevertheless current
procedures need to be changed so that families thke Hamills receive some
reassurance that their concerns are being cateredrbr instance, as this case stands,
it appears that there has been no recognition éypdiice or the DPP that there was a
problem in this case. If the DPP is indeed indedpenh of the police then at the very
least they should indicate that they have raiset@ms about the investigation of the
case with the police if indeed poor investigatioaswpart of the problem. Their
silence suggests that either they have no critiairthe investigation, or they are
insufficiently independent to voice such criticisiNeither interpretation reflects well
on the prosecution service.

THE CASE OF PATRICK FINUCANE AND THE BRIAN NELSON RAFAIR

Patrick Finucane was killed by loyalist paramiiiégrin 1989. Mr Finucane was a
well-known and respected member of the legal psideswho had been a prominent
advocate on behalf of people from both sides otttramunity whose rights had been
violated.



Immediately after his death allegations about collusion between his killers and
members of the security forces began to emerge. Eventually, directly as a result of
the Stevens inquiry into collusion, an agent of military intelligence Brian Nelson was
charged with a number of offences. He was not charged with any offences in relation
to Pat Finucane, but there is clear evidence that he was involved in planning his
murder. In his statement to the Stevens inquiry Nelson says that three days before
the Finucane murder, at the request of the commander of the UDA’s military wing, he
handed him a photograph of Finucane as he left court. Although he alleged that he
thought the target was Finucane, he had also prepared a “P” card on Finucane
containing information which was used in the assassination. He allegedly also
admitted that he followed Finucane home from his office in order to get his home
address.? Nelson also confessed similar matters in a prison diary which became the
subject of a Panorama programme on the case. After that programme, Deputy Chief
Constable Stevens was asked to investigate this particular case. Reports were
forwarded to the DPP in April and October 1994, and in January 1995. The Director
concluded, without any public explanation for his reasons, that there was insufficient
evidence to warrant prosecution of any person.

The Nelson affair more generally again brings isit@arp relief the concerns which
CAJ has with the current prosecutorial processisdfewas arrested in early 1990.
At a hearing on 18 June he faced 34 charges including two countsusfler. At that
hearing it was admitted that Nelson was an agenhilitary intelligence.

Two years after Nelson’s arrest, his trial beg8peculation had been rife that Nelson
was going to expose the involvement of the armyaitarge number of offences

including murder and attempted murder. Howevewadts explained by counsel for
the Attorney General, Brian Kerr QC, that after rfigorous examination of the

interests of justice”, fifteen charges were nowb® dropped including the two

murders. Nelson then pleaded guilty to the remgirdharges which included five

counts of conspiracy to commit murder. The coward pleas for leniency from a
senior army officer and from the then SecretaryStdte for Defence, Tom King.

Nelson was sentenced to 10 years. Nelson was iineE2b6.

Many questions arise as a result of this casegekample, why did the Attorney
General take control of the prosecution in thiseasOn what legal basis was this
done? What are the implications of this for theepehdence of the DPP from
political control?

THE STALKER CASE

The Stalker case illustrated the very obvious wawhich the DPP is subservient to
political will despite strenuous assertions of ipeledence. Unlike the vast majority
of state killings, where prosecutions are takee, PP chose to prosecute police
officers in respect of five of the six deaths whigtalker was assigned to investigate.
As in the majority of other cases where membershefsecurity forces have been
prosecuted, the four officers charged with murderenacquitted.

® Ware, John “Time to come clean over the army’s role in the ‘Dirty War™, New Statesman
24™ April 1998.



However, following further investigations which weordered by the then Director of
Public Prosecutions, evidence was uncovered wimctine view of the DPP justified

the bringing of charges including perverting theirse of justice. However, the then
Attorney General Patrick Mayhew, announced in destant to the House of

Commons, that he had brought a number of matterthdoattention of the DPP

including matters relating to the public interestiaational security, and the Director
had in light of all of that information then decttéhat “it would not be proper to

institute criminal proceedings.”

In response, the current Deputy First Minister afrtNern Ireland Seamus Mallon
stated that “justice has been dispensed with & shtatement to cover up the murky
and illegal methods of MI5 and MI6, and the dadiements of the RUC.”

This case, probably more than any other exposes nilgth of the political
independence of the DPP.

Obviously it may be that there have been compeltgggons, which are not in the
public domain, for the apparent failure by the D#®Pprosecute in some of these
cases. However, naturally there is a significagrde of public scepticism that there
have been such evidential problems in almost akganvolving the state and its
agents. The statistics on state killings are paldrly relevant. There have been 360
people killed by the army and police yet there hawty been less than thirty
prosecutions, only four of which have been succkssEAJ believe that the best way
to judge whether this scepticism is well-placetbisthe Review to ask to examine the
files in the above cases. If the files confirmtttieere has been a problem with the
alleged independence of the DPP then the Reviewd ceaommend accordingly. In
the event that the problems appear to have origihaith the police then the Review
can pass on its findings to the Commission on Pgjic

Clearly the role of the DPP is to some extent caigtd by the investigation which is
carried out by the police but CAJ has not deteeteyl constructive tension between
the two agencies. If indeed the problems whiclseheases highlight in terms of the
prosecutorial process have been primarily the regybolice malpractice, we would
have presumed that the DPP would have expressedtidfaction. Insofar as we
aware this has not been the case, and indeed &vemere, it has not produced
results given that problems in cases in the 1988stdl being replicated.

The history of the conflict in Northern Ireland ligered with reports from official
government inquiries, international human rightsdibs, and international and
domestic human rights NGOs detailing the policdarédatment of detainees in the
holding centres. Given this history and the nundderases in which individuals have
been prosecuted by the DPP primarily or exclusivalythe basis of confessions
obtained in such circumstances, the Review haskogaestions as to the record of
the DPP in this context. Questions should be ashmit the number of officers
prosecuted for assaulting detainees or perjurimgngelves at criminal trials. For
instance, when compensation has been paid to detiior ill-treatment by officers
why have those officers not been prosecuted? dascarhere prosecutions have been
unsuccessful because suspects have been ill-treatedofficers been prosecuted for
perjury?



Options for change

The consultation paper issued by the Review assieetsndependence of the DPP
who operates under the “superintendence and diréabf the Attorney General. The

Attorney General is of course a political appointe®l a government minister. We
have pointed to instances where the Attorney Gémheasaclearly interfered with the

decision making process of the DPP in cases inwglvhnembers of the security
forces. Therefore while the system, as currentypstituted, may operate with

relative success in the “easy’ cases, it is of seuhe “hard” cases which test the
system. In our view such cases in Northern Irelaade undermined the assertion
that the DPP is independent.

One option, which has been adopted in other comiaanjurisdictions, is for the
Attorney General not to be a political appointea aertainly not a government
minister, but recruited from the ranks of the cisdrvice or elsewhere. The DPP
would remain accountable to the Attorney Generalthe suspicion that prosecutorial
decisions are taken in order to avoid embarrasshoenthe government would be
lessened.

The Attorney General would be accountable to pawdiat for the financial probity of
his/her department but not for decisions takerhieyDPP.

Another change to increase public confidence inattheinistration of justice would
be to use the office of a truly independent protsecio act as an additional check on
the role of the police during the course of theestigation of a crime. This does not
necessarily entail the adoption of a more inquigit@pproach but could be based to
some extent on the role of the District Attorneythie United States. The history of
police malpractice in Northern Ireland would jugtihis departure. An independent
prosecutor, alive to the need to protect the rigitsuspects as well as victims, could
be an effective counter-balance to police offiogr® might be too ready to violate
rights for what they consider a worthy end.

Linked to the need to subject the role of the @olic additional external scrutiny is
the need to remove the police completely from ttusgcution process. Currently the
police prosecute in some minor criminal mattersh@ Magistrates’ Courts. For a
number of reasons we believe this responsibilityuth be removed from the police.
Firstly, there is clearly a risk, particularly ihe context of Northern Ireland that
police prosecutors will act out of prejudice orsiaThis risk may be especially
relevant in rural areas. Indeed we are awaresthrae private practitioners in country
areas have been concerned about this issue. Eoueahre also aware of cases where
prosecutions have failed because of the legal ipedemce of prosecuting police
inspectors.

% In one case where a police prosecutor in Belfast failed to go through all the relevant proofs,
the Resident Magistrate acquitted the defendants and remarked to the prosecutor that
prosecuting was more difficult than “falling off a log”.



In relation to the prosecution process, CAJ recommends the following:

A new Office of the Independent Prosecutor shoddestablished. The position
for the head of this office should be publicly adised. The office should be
responsible for all prosecutions in Northern IrelarPrimarily in-house lawyers
should be used as trial advocates. In cases meguspecific expertise counsel
should be instructed.

The Office of the Independent Prosecutor shouldnbelved in directing and
advising the police at the investigation stageroteoto ensure that the rights of all
are protected and that prosecutions do not faibbse of mistakes made by the
police at this stage.

The role of the police in prosecuting some minanoral offences should end and
all such prosecutions should become the respoitgibil the new Prosecutor’s
Office.

The Attorney General, particularly in the contexttbe devolution of these
powers, should not be a political appointee andushmot be a government
minister.

A mechanism should be established to ensure tlmb#ecutions fail because of
police incompetence, there is a sanction for tHe@officers involved.

In cases where controversy has arisen because @ictions of the police or the

prosecutors office, such as the Hamill case, andgmutions do not take place, the
new Human Rights Commission should be able to ge¢ss to the prosecution

and police files to determine what transpired.

Prosecutors should receive training on the ethicaies of their office and on
domestic and international human rights standaflsode of conduct should be
drawn up and published based on those standards. effective complaints
system should be put in place so that violationthaf code can be investigated
and if necessary punished.

The Review should request a breakdown of the mlgyicomposition of the staff
in the DPP’s office.

The Review should ask for the case files on althose cases which have been
highlighted in this submission.

The Review should inquire into why there have bsenfew prosecutions of
police or army officers for killings carried out éon duty. In addition inquiries
should be made about the rate of prosecution oiceabr army officers for

assaults or perjury in cases where compensatioméas paid to individuals for
assault, or where those facing trial were acquittedause the trial judge found
evidence of ill-treatment in custody.



A formal mechanism should be established to allbes views of victims to be
aired at appropriate stages of the prosecutiongssoc

A mechanism should be established to increase &mauntability of the Office
of the Independent Prosecutor to the communityis $hould involve a two way

exchange of views to ensure that the Office is avadircommunity feeling about
particular issues.



EMERGENCY LAWS

While emergency laws are expressly excluded from the Review, CAJ believe it is vital
that the Review assess the extent to which the ordinary law has been corrupted by
the seepage of emergency provisions into normal criminal law, and whether it is
necessary to maintain such provisions. In addition we believe that to attempt to
examine the criminal justice system in isolation from the emergency system is
artificial and will result in a less than fully informed analysis.

CAJ’s position in relation to the maintenance of the emergency legal regime is clear.
We believe that there is no emergency and any remaining threat can be dealt with
under the ordinary law. Both the PTA and the EPA should be withdrawn. Indeed the
maintenance of such legislation is arguably illegal under international human rights
standards.

Whenever and wherever a state of emergency occunsin rights are fundamentally
threatened. The existence of civil unrest or palitary violence does not
automatically justify the application of emergemmywers; they should only ever be
enacted if unrest/ violence necessitates thosgmsid measures. Both the European
Convention on Human Rights (ECHR) and the Inteamati Covenant on Civil and
Political Rights (ICCPR), state that there musalgublic emergency threatening the
life of the nation, before the government can dategfrom its human rights
obligations in order to implement emergency powdrse UK is currently derogating
from both of these treaties. In relation to theHEC its sole partner in derogation is
Turkey. The UK'’s derogation under Article 15 oktl&onvention is unwarranted;
there is no public emergency threatening the lifdhe nation.

Northern Ireland has been in an effective statenoérgency since its inception. The
Civil Authorities (Special Powers) Act was introdacin 1922. After the fall of the
Stormont Government and in the face of escalatiolifigal violence, the British
Government in Westminster replaced the Special Powet with the Northern
Ireland (Emergency Provisions) Act 1973 (EPA).réaction to the IRA’s campaign
in Britain, the Prevention of Terrorism (Tempordsovisions) Act 1974 (PTA) was
also enacted. During the ensuing twenty-five yeame provisions of emergency
legislation have been introduced, mainly by waythed EPA. The justification put
forward by government for the emergency measures that they were temporary
powers necessitated by the public emergency pogedramilitary violence.

It has been consistently argued that the situatrorNorthern Ireland warrants
emergency legislation. CAJ were never persuadethisyargument, our analysis
being that the use and abuse of such powers futleedonflict rather than assisting
in its resolution. Nevertheless, regardless of ritnerits of this argument, at this
moment in time, virtually all paramilitary groupsve called a cease-fire, the process
of prisoner releases has started and we appear tm lthe verge of a new political
dispensation. Despite this there has been litienge to legislation that has been
counterproductive, leading to the alienation oftisess of the community and causing
the erosion of the rule of law. Indeed in the wakKethe Omagh atrocity the
government hastily enacted further emergency latysi.



All of this is not to deny that there has been againg conflict - simply that ordinary
laws contain sufficient powers to deal with thereut situation. Furthermore, it is
undeniable that emergency powers have seepedrdittaoy law. (Emmas Table)

The government’s enactment of the Criminal Evidefi@rthern Ireland) Order 1988
was quite clearly a response to the conflict intNem Ireland yet it was introduced
as “ordinary” criminal law. This legislation givethe court the right to draw
inferences from silence and effectively abolishesright to silence. The legislation
has produced an extensive caseload challengingrotgsions through the domestic
courts.  Withstanding domestic criticism, the lé&gisn has brought adverse
judgement from the European Court of Human Rights.

Short of immediate repeal of such legislation, there are a number of steps which the
government could take to reflect the reality of a much reduced security threat. These
include the closure of the holding centres, the withdrawal of the derogation from the
ECHR, allowing solicitors to be present during all interrogations with their clients, and
a significant reduction in the military presence in areas such as South Armagh and
Tyrone, from where we continue to receive reports of extensive harassment.
Consideration could be given to issuing instructions to military units that, pending the
withdrawal of emergency legislation, they should cease using the stop and search
powers.

In addition to these steps we feel that the Reviewst consider the report of the
United Nations Special Rapporteur on the Indepecelef Judges and Lawyers. The
Special Rapporteur’s report found that the RUC hawgaged in intimidation and

harassment of defence lawyers. It also called dorindependent inquiry into

allegations of official involvement in the murdefr grominent defence lawyer Pat
Finucane. In addition the report made a numbeeocdmmendations relating to the
application of emergency laws. Despite the positone of the official government
response, each of the recommendations of the Ri@ppavas immediately rejected.
This is not an acceptable manner in which to de#h whe conclusions of such a
senior figure in the international arena. CAJ éadi it will prove impossible to

construct a system of criminal justice which delsvgustice fairly and impartially to

the community while police officers continue toimidate defence solicitors. We
believe it is incumbent on the Review thereforedasider these matters.

In particular, we believe that the Review shouldmrt the Special Rapporteur’s call
for an inquiry into the murder of defence solicitéat Finucane. It is apparent that
more information about security force involvementthis killing is continuing to
emerge and that the government itself is in possess information which could
throw crucial light on this subject.

We believe the Review should draw upon the relevwaetnational standards in this
regard, the UN sponsored Basic Principles on tHe BioLawyers.

10 Murray v UK, February 1996 which found that a combination of the drawing of inferences
under the Criminal Evidence (NI) Order and the denial of access to legal advice violated the
right to a fair trial guaranteed by the European Convention on Human Rights. The
government has yet to comply with the judgement.



PROPOSALS FOR A DEPARTMENT OF JUSTICE

The Agreement states that “the British Governmemains ready in principle...to
devolve responsibility for policing and justiceuss.”

The present system

The responsibility for the operation of the criningstice system in Northern Ireland
is presently divided between three agencies:

* Prosecution is the responsibility of the Attornegr@ral who appoints the DPP;

* The administration of the courts system and theéegysof appointments to the
judiciary are both under the remit of the Lord Ctellor's office. The Lord
Chancellor is a member of the cabinet; and

» Criminal law, investigations, probation and pris@re ‘reserved’ matters under
the 1973 Constitution Act and thus the responsgybif the Secretary of State,
also a member of the cabinet.

The success of a NI Department of Justice will éargdepend on how it is

established, the principles and guidelines unddachwh operates and ultimately, the
success of the Assembly. The main fears in tlgarceare related to the potential for
abuse of the criminal justice system for politiealds. CAJ would oppose the
devolution of powers in an area with such wide-ng@ag human rights implications

without the elaboration of clear and effective gaferds.

Such safeguards should take a number of forms anduggestions in this regard are
outlined below. First, however, CAJ suggests that creation of a Department of
Justice include the drafting of a mission statenawt a clearly defined set of guiding
principles by which the actions of the Department be legally measured if required.
Such principles should rely heavily on the Europ€amvention on Human Rights

and on the principles set out in the Agreementjqadarly those outlined above.

A separate department of justice?

CAJ believes that the creation of a Departmentustide is potentially very positive.
The most obvious benefit would be the establishroéat highly focused, specialised
and locally oriented body. In theory, access tchsa Department should be easier
and as an organ of the Northern Ireland assemble ttvould also be accountability
at local level for certain aspects of its work, gydtally a huge step forward. In turn
this could lead to a more detached and independerthern Ireland legal system
which should also be subject to change at locallev



Role and responsibilities

There are a number of models on which a NI Departro€ Justice could be based.
The following suggestions as to the Departmentisirbave been made:

» Criminal law and procedure (excluding matters saglkirugs, firearms, explosives
and terrorism — more suitably handled on a UK widsis)

» Courts administration, legal aid, coroners andéigal profession

* Prison Service, Forensic Science Agency, Compeamsafigency, Probation
Board and State Pathology

* Public Order

» Security Industry licensing

» Rights Issues (or perhaps a separate DepartmeBtfality and Rights Issues)
» Legislative arrangements for policing

* Judicial appointments

Examples of similar Departments in other jurisdios include the U.S. Department
of Justice which covers the following areas: drafpecement; investigation of crime;
prosecution of offenders; immigration and natuediem; prisons; information on
crime and justice issues; and information on theraijon of the system and statistics.

The Hong Kong Department of Justice has six diwsigrosecutions; civil division;
legal policy (including human rights and a law refocommission); law drafting;
international law; and administration and developtne

The Department of Justice in Dublin covers suchasres: crime strategy;
management of offenders; the courts (administrgtidaw reform (criminal);
immigration and citizenship; police complaints; sership; coroners; criminal
injuries compensation; and licensing.

A wide role for a Department of Justice, closeat®epartment of Home Affairs is
one option. CAJ’'s preferred view, however, is ldasa the South African model
where there are a large number of Departments ekefBment with small, tightly
defined remits. These Departments are thus maneséal, potentially more efficient
and less prone to conflicts of interest. The D&pant of Justice in South Africa is
one of 28 Departments of government. It contrbbs whole courts system (except
the appointment of judges). The Minister of Juesteca member of cabinet.

One important issue to be resolved will be the psad Department’s relationship to
the Police and its role in the prevention, detectand investigation of crime.
Departments of Justice in some other jurisdictidoshave control of the functioning
of the police force. CAJ have argued in the paat there is a need in the context of
Northern Ireland to increase effective civic ovghsiof the police and ensure political



accountability. We believe that while the Chief nStable should maintain
operational independence in routine matters, tbreept needs strict definition. In
addition the Chief Constable must be accountable tepresentative civic oversight
and the government (either in the form of the Sacyeof State or the Minister for
Justice) body for his/her actions. This shoulduemshat the Minister for Justice be in
a position to ensure that the police respect thktsiof citizens and international
human rights standards.

Law reform

CAJ would encourage, as part of the ‘new’ crimiptice system the creation of an
independent research based agency or law reformmesion to provide ongoing
critical analysis of the law and its operation, ipgy particular attention to the
practical effect of legislation and its impact artain sections of the community here.

Different approaches to the establishment of LawfoRe Commissions have

emerged. In South Africa the Law Commission is theation of statute and is
headed by the Chief Justice. Sub-commissionsrasged to deal with certain issues
if necessary. The South African Commission comaseu the administrative

auspices of the Department of Justice and its hudggproved in Parliament as part
of the Department of Justice budget.

The Law Reform Commission in Dublin, however, idapendent to the extent that it
has a separate budget. The Commission is alson@eodated in its own building not
within the premises of any department of governméygain a creation of statute, the
Law Reform Commission’s work is determined by aiguic ‘Programme of Law
Reform’ drawn up in consultation with the Attorn&eneral and/or by specific
requests for work on a particular area by the AtgrGeneral.

Size and staff of the department

If all the functions outlined above are to be unither Department’s remit a large body
should be envisaged. Careful consideration shthwld be given to the recruitment

and training/re-training of staff with particulattention being paid to the aims of the
system as outlined above, the Agreement and thepEéan Convention on Human

Rights. Further consideration also needs to bergte accommodation for the main

Department and also for branches which must mairiesir independence such as the
Prosecution Service.



TREATMENT OF VULNERABLE OR INTIMIDATED WITNESSES

The 1989 Advisory Group Report on Video Evidenceoremended that once the
changes to child evidence had been introducedetsbsuld then be extended to
vulnerable adult witnesses. This was further cast by the Home Office Inter-
departmental Working Group Report in June 1998 besé issues. The
recommendations cover the following areas:

» Definition of vulnerable or intimidated witnesses

» Encourage reporting of crime

» the identification of intimidated or vulnerable witnesses

* Measures to provide protection and reassurance to intimidated witnesses
* Communication between the police and the DPP about a witness’ needs
» Ensuring appropriate interviewing methods are used

» Investigation and pre-trial support measures are used

» Procedures for applying for special measures to be available at the trial

» Continuation of any necessary measures after the trial

In court itself, at the actual trial the greatee ud such aids as live CCTV links,
screens, press reporting restrictions, and the vahwf wigs and gowns should be
encouraged in order to create a more friendly enwrent for witnesses and
vulnerable witnesses in particular.

The Magistrates Association identifies those groopswitnesses most at risk as
children, women, the elderly, those living alonesntally disordered or ill, domestic
violence victims, those involved in cases involvitige drugs trade, smuggling or
terrorism.

The Law Society however foresaw a problem in blanket definitions and suggested
that the focus of vulnerability should hone in on the witness’ individual needs and
specific problems i.e. lack of clear and accurate communication, thus avoiding
stereotyping. Other beneficial improvements could include a pre-trial visit to court,
pre-trial meetings with the prosecution team, reduction in time vulnerable witnesses
must wait before trial and better use of plea and directions hearings to ensure the
judge is aware of the needs of vulnerable withesses. To give a better flavour of how
such measures do and could work if better orchestrated, one can look briefly at one
identified group of vulnerable witnesses, children.

Child Witnesses

This is a group of vulnerable witnesses which the has already recognised as
having a need for special protection under s.44d@m & Young Persons Act 1933
the law is stated as being that:



“every court in dealing with a child or young perswho is brought before it, either
as an offender or otherwise, shall have regardh® welfare of the child or young
person’

Measures such as those outline above re alreagjane i.e. use of CCTV and
videoed evidence-in-chief. As welcome as thihves¢ have been difficulties and set-
backs most recently in light of the Jamie Bolged ather similar cases have lead for
calls to allow easier convictions for children ahé imposition of adult sentences in
such cases. Such developments are equally commotheér areas where there has
been attempts to modernise conditions and procedure

A future possible development in this field is #isdension of mandatory prohibition
on the defendant personally questioning a childnegs in offences of false
imprisonment, kidnapping and child abduction. At tmoment the mandatory
prohibition only applies to offences of sex, viaten cruelty and neglect (s. 32(2)
Criminal Justice Act 1988).



ETHOS

The aims for the criminal justice system as agreed by the participants to the Good
Friday Agreement and the terms of reference of the Review lay emphasis on
fairness, impartiality and independence within the system. The importance of these
values is emphasised in the international standards on the administration of justice.
The UN sponsored Basic Principles on the Role of Lawyers state in their preamble
that the “Universal Declaration of Human Rights enshrines the principles of equality
before the law, the presumption of innocence, the right to a fair and public hearing by
an independent and impartial tribunal”. The Guidelines on the Role of Prosecutors
repeat the same principles and make clear that “the organisation and administration
of justice in every country should be inspired by those principles, and efforts
undertaken to translate them fully into reality.” The Basic Principles on the
Independence of the Judiciary indicate that “rules concerning the exercise of judicial
office should aim at enabling judges to act in accordance with those principles.”

Central to the effective translation of principles such as equality before the law and
the delivery of impartial justice is the ethos of the criminal justice system. CAJ
believe that in the context of a divided society, the ethos of the system should be
such that it will not alienate any sections of that society. We therefore believe that
the ethos should be gender neutral and neutral in terms of the political fault-lines in
this society.

There are clearly elements of the current system which are clearly inimical to
nationalists who come into contact with it, including lawyers, witnesses and suspects.
The very name of the Royal Courts of Justice, the Royal Court of arms in each
courtroom, the cry of God Save the Queen at the beginning of each hearing, the
flying of the Union flag over courthouses, the terms Queen’s Counsel and Crown
Court create alienation amongst a significant section of the community from perhaps
the most important institution of the state. Given the divisions in Northern Ireland, we
have determined that our workplaces will be neutral, yet the fora in which our citizens
seek justice, are replete with the symbols of one community.

The creation of a neutral environment, either by removing these symbols or by
adding nationalist equivalents, will be crucially important in creating confidence in the
impartiality of the criminal justice system. Other steps are also required to make the
system of justice more accessible and responsive. The anachronistic practice of
wearing wigs and gowns must be ended. Indeed recent press reports suggest that
the Lord Chancellor is supportive of such a move although it is understood that the
Bar in Northern Ireland oppose such a move. However, ensuring respect for the
administration of justice is too important a consideration to be left to the unilateral
decision of a professional organisation.

Equally, CAJ believe that while it is appropriate that the judiciary should be accorded
a degree of respect during the conduct of a case, consideration should be given to
changing the form of address to judges. There may be merit in having differing
appellations for the different levels of the bench but the current mode of addressing
magistrates (your worship) and senior judges (your lordship) should end. Perhaps
consideration could be given to addressing magistrates as “sir/fmadam” and the rest
of the bench as “your honour”.

The recent fortuitous closure of Crumlin Road Courthouse provides the Review with
a number of opportunities to again clearly mark a new beginning for the



administration of criminal justice. Firstly, it can signal effective closure on some of
the worst failings of the court system by recommending a mechanism to allow for
review of convictions obtained in the Diplock system. Additionally, the new criminal
court complex should be designed to reinforce notions of equality and the
presumption of innocence. For instance, the courtrooms should not replicate the
major courts in the Crumlin Road but should be on one level, with the judge perhaps
raised slightly. The defendant should not be placed far from his/her lawyer in a dock
but should sit at a table along with his/her legal team. Additionally, those in the
public gallery should be able to see and hear the proceedings. Obviously the new
building should also have disabled access as should all of the courtrooms and
offices.



RESTORATIVE JUSTICE

CAJ welcomes the emphasis in the Consultation Pajpen developing more
effective partnerships between the criminal justigetem and local communities. We
have long argued that the abuse of human rightseawglon of civil liberties within
aspects of the criminal justice system such aguitieiary and the police have served
to undermine respect for the rule of law. We obslyg share the desire of all sections
of our society to reduce crime, the fear of crimd the negative social and individual
consequences which flow from both. As a humantsiginganisation however, our
primary focus is to ensure that the rights of affgnders, victims and community) are
protected in that process.

In particular we welcome the focus in the Considtapaper on Restorative Justice,
and its emphasis on repairing and restoring ralatigps between offenders, victims
and communities. As always, CAJ bases its positon relevant international
standards. A Review of the Compendium of Uniteddwes Standards and Norms in
Crime Prevention and Criminal Justice (UN 1992) erhdes a number of themes
supportive of restorative justice theory and practi

There is an acceptance in the relevant interndtidoeuments of the need to find
alternate methods of dispute resolution and crireggntion. For example the 1985
Guiding Principles for Crime Prevention and Crintidustice call for “....more
readily accessible methods of administering jussceh as mediation, arbitration and
conciliation courts.” States are reminded thay thmeist achievedn effective balance
between the interests of victims, offenders andpthi#ic’. Victims and offenders
should be able to access community based mediaiwh dispute resolution
mechanisms and be able to receive redress thrdugh (UN 1992 : 211-213).
Furthermore such mechanism should provide oppdrtsnio pay restitution and to
perform community service (UN 1992 :120, 210), ocmumities to have the right and
responsibility to engage in crime prevention measuparticularly in establishing
social justice (1992:7-9), instilling pro-sociallwas in its members and becoming
actively involved in the criminal justice proced4992: 19, 124-125).

CAJ’s view with regard to the development of Reatioe Justice programmes is
therefore broadly supportive, providing such irities are underpinned by the
following principles and practical suggestions.

» Engaging only in Lawful activities

Those involved in community based restorative ggsprogrammes should only be
engaged in lawful activities. Such activities dddoe legal under domestic Northern
Ireland legal requirements, and respectful of ammkpnternational human rights
standards.

» Substantive human rights training for participants
All community, statutory and voluntary sector aidig involved in the delivery of

restorative justice programmes should receive ankige training in human rights as
well as specialist training in mediation and digptasolution. Where possible, such



training should be carried out by respected intwnal and national human rights
specialists delivering specifically designed traghprogrammes.

+ Codes of Conduct

Standardised Codes of Conduct should be drawn ugnsure universality of
treatment for all those who come into contact wetimmunity based restorative
justice programmes. Such codes should stipulateesponsibilities of all activists to
act in a lawful and non-discriminatory fashion. L& aware that some community
restorative justice programmes have suggested elelapment of a “Community
Charter” which would outline the rights and respbitiies of those living in
particular areas. It is obviously important thaicls developments comply with
international standards, so such Charters shoulliheun detail the principles of
fairness and equality of treatment including thlghts not to be discriminated on the
grounds of race, gender, sexuality, political ommand so forth.

* Relations with the formal justice system

While CAJ believes that organic links will inevitgbdevelop between community
based restorative justice programmes and the fojumstte system, the development
of such links must be sufficiently flexible to repose variances between different
communities. While it will undoubtedly by approge for statutory agencies
including the RUC to be intricately involved in serrojects in some areas from the
projects’ origins, in other areas, such prior imashent may not prove possible.

Insistence upon prior RUC involvement in restomatijustice programs in such
communities may well ensure the failure of scheni@s) would therefore suggest a
sensitive and pragmatic approach from governmemars such programs. Such an
approach would recognise that statutory involvenfearh different criminal justice
agencies (e.g. PBNI, Social Services, RUC etc) awayr in different ways and over
differing timeframes in the context of evolving @as. Provided that activists are
suitably trained, and acting within the law, thiatenship between restorative justice
projects and the various elements of the crimimstige system should be permitted to
evolve at the chosen pace of local communities.

Broad-based and representative activists on Rest@arogrammes.

In order to ensure legitimacy in local communitiesery effort should be made to
ensure that the involvement of activists in thevéey and management of projects at
community level are as inclusive and broad-basegassible. This means, as the
government paper on restorative justice suggesssireg that such project® “not
become the prerogative of one particular party couping'. It also means however,
that former prisoners, and those with links to BRepublican or Loyalist political
parties cannot be excluded from such initiativdedeed to create such initiatives
without such representation would be to inviteuia@l The new dispensation created
by the Good Friday Agreement means that there eamokreturn to the Hurd criteria
which effectively excluded those who the governmemsidered undesirable from
involvement in many community projects.



