Response from the Committee on the Administration of Justice
(CAJ) tothedraft Coroners (Practice and Procedure) (Amendment)

Rules (Northern Ireland) 2002.

Introduction

1.

CAJ are concerned that the consultation on thegsegh changes to Rule 9
was limited to the Lord Chief Justice, the Coroaed the NI Human Rights
Commission. We believe those representing famifdbe deceased, families
themselves, the police, NGOs and others should hmen part of this

consultation.

The proposed changes to Rule 9 of the Coronerst{gaand Procedure)
Rules are patently inadequate as a means of meéngriticisms made by
the European Court of Human Rights in the case¥oadan v UK, Kelly v

UK, McKerr v UK and Shanaghan v UK in which judgaerheas delivered by
the European Court of Human Rights dhMay 2001.

In its judgement the Strasbourg court found thatlifour cases, the UK had
violated Article 2 of the Convention because it mad properly investigated
the killings of twelve individuals, some of themlé&d by the police, some by
the army and one killed by loyalist paramilitariascircumstances suggesting

collusion.

The UK had argued in the cases that a combinafidimegpolice investigation,
the review by the DPP, the inquest system and the&sipility of civil
proceedings satisfied the procedural requirememtriidle 2. The Court said
that while a combination of remedies could indeedis§/ article 2, the
remedies available in Northern Ireland did not doirs these cases. They
specifically rejected the notion that civil proceegs could assist in the

satisfaction of article 2.

Eight major criticisms emerge from the four judgense These are:



» Lack of independence of the police investigatiomioh applies to police
killings (Jordan, McKerr), army Kkillings (Kelly), ral cases of alleged
collusion (Shanaghan).

* The refusal of the DPP to give reasons for faitmgrosecute.

* Lack of compellability of witnesses suspected afstag death.

» Lack of verdicts at the inquest.

* Absence of legal aid and non-disclosure of witretgagements at the inquest.

» Lack of promptness in the inquest proceedings.

* The limited scope of the inquest

» Lack of prompt or effective investigation of théeglations of collusion.

6. The judgement, in our view, should have led theegoment to introduce
significant changes to the way such cases are déaltin the future and to
establish proper investigations into the four cagbikh were the subject of

the decisions.

7. The government did not seek to refer the judgen@rhe Grand Chamber
and indicated that it accepted the findings ofGloairt.

The response to date

8. One of the cases which was subject to the May 2@@dement is the case of
Pearse Jordan. Unlike the other cases, his intfpagshot been completed and
there have, since the judgement, been a numbeelinmary hearings before
the Belfast Coroner to try and determine the bapien which his inquest
should now proceed. In light of the consultatiamwnbeing undertaken in
relation to rule 9, the Coroner held another hepdn 9" January 02. At that
hearing there was considerable discussion aboutrdar of recent judgments
in England relating to the compatibility of the uept system with the
Convention. In particular attention was focusedl@Middleton case, which
concluded that the inquest system as operated glagash, did not violate
article 2 of the Convention. This conclusion wasdd on the remarkable
notion that it was always possible, no matter hewate the possibility in

practice, that a further ad hoc investigation migike place. The Belfast



10.

11.

12.

Coroner accepted this reasoning and said that lddveonsequently hold the

inquest under the old rules.

On 14" January 02 during a judicial review of decisior tbe Lord
Chancellor in the case of Jordan, counsel for thed LChancellor, Declan
Morgan QC gave perhaps the fullest explanatiomefgovernment’s response

to the Jordan et al judgements from Strasbourg.

He said that in order to comply with the judgemeh&sgovernment had taken
a number of steps. Some of these steps were a&trative and included the
appointment of a second full time Coroner, the apptent of another part
time Coroner and the establishment of additionalrtcoom space. This
presumably was at least in part a response tortheisin of the Strasbourg

Court in relation to a lack of promptness.

Dealing with the substantive response he saidthiigathange to rule 9(2) was

the only change envisaged to the inquest system.

He said that the criticism of the court in relatimnthe issue of independent
investigations was dealt with by way of the eswbhent of the Police

Ombudsman. He said the criticism in relation & éfusal of the DPP to give
reasons for refusing to prosecute would have todnsidered by the Attorney
General. The problem with certain withesses nangoeompellable at the

inquest was being dealt with by way of the chamgraute 9(2). There was no
intention to change the rules relating to verdialhough the government
accepted there was a need to have an effectiveggoghich could assist in
identifying and prosecuting those responsible bat tould be provided by
some mechanism other than an inquest. He spedulzethis might include

a reconsideration by the DPP following the inquelstsues of legal aid and

disclosure were being or had been dealt with.

Changesto Rule 9

13.The proposed changes to rule 9 relate solely tastee of compellability of

witnesses believed responsible for the death. Tweyot engage with the



other weaknesses of the inquest system identifiethé® European Court of
Human Rights, and indeed the Lord Chancellor hadircoed that the issues

of scope and verdicts will not be dealt with withine confines of the inquest
system.

14.While therefore the changes in rule 9 are welcothey are a limited and

inadequate response to the European judgements.

15.They also of course give rise to the real concbhat those summonsed will
simply refuse to answer questions which impinge amy way on the
circumstances surrounding the death. The balartcecks in those
circumstances would mean that article 6 rights rfeassuming they are
engaged in an inquest context) would trump thelarf rights of the family of
the deceased. This is likely to raise continuingguments about

incompatibility and lead to regular challenges ¢aidions of the Coroner.

16. Options which have been discussed in this regaudioe to oblige withesses
to answer all questions and essentially do awa wie right against self-
incrimination in the inquest context. Alternatiyelitnesses could be obliged
to answer questions, the answers to which couldbratised as evidence in
any subsequent prosecution against the witnessaré/aware that the second

option was adopted in the Saville Inquiry.

General Concerns

17.1t would appear that the government response tdEtirepean judgements is
piecemeal and being left to individual departmemtsagencies rather than
being co-ordinated by a lead official or departmeniGiven that the
judgements have significant implications for the ligey the police
ombudsman, the DPP, the inquest system and thestéirof Defence, such
an approach is bound to be inadequate in termsopleply implementing the
judgements. Indeed it is likely to lead to furthewarranted delay, thereby
potentially violating the Convention in the process



18.There is however a more immediate concern. Thggonnts in the cases of

19.

Jordan, Kelly, Shanaghan and McKerr found thatitivestigations in those
cases were so poor that they violated the procedapect of the right to life.
In other words twelve deaths caused in the mostr@eersial circumstances
in Northern Ireland have not been properly invedd. In the absence of
such investigations, it is clear that the governintes a responsibility to now
conduct investigations which do meet the requirdmen article 2. We, as
lawyers representing the families in Kelly and Sdgiran, have written to the
Secretary of State for Northern Ireland, the DPHE #me police seeking
information about their intentions in light of thedgements. We are aware
that the lawyers acting for the Jordans and the d&icKhave done likewise.
To date we have received no substantive resportspeiom the police who
have effectively indicated they do not intend toagiything in response to the

judgements.

Apart from Jordan, the other three cases have going proceedings save

civil proceedings in respect of a number of farsilie

20.The response of the government to the Europeant@juruman Rights

21.

22.

judgements in relation to the proper investigatbthese killings is therefore

as follows:

In the case of Jordan, the Coroner is going to lawidnquest under the old
rules, which of course were the subject of mucheesty comment by the
Court in its judgment. The Coroner may be ablectmmpel witnesses
responsible for the death but this is not yet ckrad if they do attend, it is
likely they will avail of the right against selfénmination when they are
asked about the circumstances of the death.

In the cases of McKerr, Shanaghan and Kelly theilf@nwill not receive
reasons for the failure to prosecute in these caseses which the Court
described as crying out for an explanation. Thailé apparently not be

independent investigations into the deaths. Thalenot be new inquests



with additional powers examining the full circumstas of the deaths. Those

responsible for the deaths will not be identifiegpmsecuted.

23.In our view the government, through a lead depantnwe official should
respond comprehensively to the European judgemedsé&h major criticism
identified by the Strasbourg Court should be metthe course of this
response. As noted above, this would entail cheatméhe policy and practice
of the inquest system, the DPP, the police andc@dlmbudsman, and the

Ministry of Defence.

24.In addition the government should immediately dghbinquiries into the
four cases subject to the judgements, which argbant with article 2.

25.The proposals in relation to Rule 9 engage onlhwibhe of the criticisms
made of the inquest by the European Court of HuR@mts. At the very
least the Lord Chancellor's Department should havaured that any changes
made in the aftermath of the judgements also resdedhe problems in

relation to the issues of scope and verdicts.

26.In our view, the UK government is displaying conggmmot just for the

European Court of Human Rights but also for thev@ation itself.



