Submission to the
Northern Ireland Human Rights Commission

on

“Making a Bill of Rights for
Northern Ireland”

(Consultation document - September 2001)

January 2002



CAJ comments on
“Making a Bill of Rights for Northern Ireland”

A Bill of Rights for All of Us

The Committee on the Administration of Justice (CAdade a preliminary
submission on the Bill of Rights to the Northeraland Human Rights Commission
(NIHRC) in March 2001. At that time, the organieatraised a number of general
issues which bear repeating in this introductogtisa of our response to “Making a
Bill of Rights for Northern Ireland” (NIHRC documedated September 2001).

1.1  The Bill of Rights exercise is an essentiakaspf the process of transition in
Northern Ireland. The process has the potentialit@te an inclusive and continuing
discussion of human rights issues. The substantis included should ensure that
everyoneenjoys strong and effective human rights guarantée expansive and

effective Bill of Rights will be a core buildingdik of the new beginning in Northern
Ireland. CAJ firmly believes the Bill of Rights aild be central to creating a new
human rights culture that will ensure that the tsglf all are comprehensively
protected.

1.2. At the same time, CAJ recognises that a BilRghts is a normal part of the
constitutional furniture of mature democratic sysée Most societies have a
document such as this, which sets out in a cledragnessible way the constitutional
limits to the exercise of state power. Northerraind (and the UK generally) is an
exception to the rule in this regard. There loag Ibeen a consensus on the need for
a Bill of Rights. Political parties from across thelitical spectrum, and many others,
have consistently expressed support for the idé&tile the current Bill of Rights
process springs from the Agreement, the idea lamgdptes this instrument. It is
widely accepted that a Bill of Rights is somethiriggch Northern Ireland must have.

1.3. It is essential that a Bill of Rights is emattwhich is a model of best
international practice and that everyone can bedgu. It is equally important that
the Bill of Rights reflect the particular circumst®s of Northern Ireland, and thus
must be drafted to take account of the specific drumghts situation here. In our
view, the Bill of Rights should be an attempt tentlify the basic values that we are
all committed to. This is particularly importamt the context of a radically divided
society like Northern Ireland. Recognising a commset of rights is thus an
important element in building a new society, pravidthe possibility of common
identification by all with the basic document. Rbis reason, it is important that the
rights identified should not be too narrow in thacus. The narrower the range
identified, the less likely it is that individuatgll identify with the bulk of rights on
the list. In particular, the more the rights sfiedi are seen to appeal across the
communities, the more likely it will be that rightan be seen as something that binds
the communities together rather than divides them.

1.4  There is now extensive international experieoicéhis function of a Bill of
Rights. Archbishop Desmond Tutu, the anti-apadloampaigner, visited Belfast in



November 2001, at the invitation of the CAJ, todidmns voice to the debate around a
Bill of Rights and spoke of the South African expace: Then we began speaking
about a Bill of Rights and a Constitution — thetsoof things that we thought we
might want. Each, | suppose, initially approaclieiom the position of ‘well, what's
good for me?’” Then people gradually discovereaty'lthe things that bind us, the
things that are common to us, are many times muaa the things that divide us’.
Then, even the most prosaic of them began to ladistde, and began to talk about
values”. CAJ believes that the debate about a Bill of Rightan important way of
developing a common vision for a future societywihich the rights of alwill be
protected.

1.5. In CAJ’s view, the more that the Bill of Righteflects a broad-based view of
what rights are protected, one that appeals ac@ssnunities, the more the Bill of
Rights will “reflect the principle of mutual resgefor the identity and ethos of both
communities and parity of esteem.” In doing thatwill address “the particular
circumstances of Northern Ireland, drawing as agmpete on international
instruments and experience.” Too often, in thet,paghts have been thought to
generate antagonism and division. We miss songetvatuable, however, if we do
not take advantage of the opportunity for rightebtzourage trust and co-operation
between groups that have previously been oppose@ddb other. By setting out a
common vision, a shared set of ideals in a BilRajhts, we enable ownership of an
important element of the Agreement across comnesiiti

Reactions to the NIHRC draft

CAJ welcomed very much the publication of a dethdeaft text for a Bill of Rights
and comments on the provisions in detail below.weler, CAJ was disappointed
with a number of aspects of the draft preparechbyNIHRC. In particular:

2.1The proposed text was very confused, with somesekudrawn from the
European Convention, only to be on occasion amendedeven seemingly
contradicted, by subsequent paragraphs. Referdocése “High Contracting
Parties” is off-putting for the average reader aqgljally confusing, is the cross-
referencing to other clauses (which were sometiglagses elsewhere in the
NIHRC text and sometimes clauses from the Europ€anvention). The
confusion is not helped by the order of rights smgu by the NIHRC. The
overall impression of the document is one thatdastkategy and cohesion. The
final text must be clear, succinct, and — withie tfharameters of any legally-
binding document — must be made as accessiblesahpoto the ordinary reader.

2.2Some basic questions have not been addressedaoldriéssed, have not received
an unambiguous answer. To whom should the BiRights apply? The NIHRC
refers variously throughout the text to “Everyon@ndividuals born in Northern
Ireland”, “The people of Northern Ireland” and fz#gns”. And to whom is the
Bill of Rights addressed? CAJ argued in its prelany submission thatthe Bill
of Rights should have both vertical and limitedibontal effect, as is the case
with the Human Rights Act. The Bill of Rights vaifl course bind allpublic
bodies, a definition of which will include thosesaharging public functions.



Courts are public bodies and will therefore be gbll to act in accordance with
the Bill of Rights. Therefore even in disputesMeen private individuals, the Bill
of Rights is likely to have an indirect effectu€ts matters reach court”.

2.3The draft included a number of policy recommendei¢about a truth process,
the age of criminal responsibility, fair employmexemptions etc) which may be
very praiseworthy, but do not fit well in a Bill &ights. We give examples of
this in the detailed commentary below.

2.4There were several important omissions (indetertaeisgntences, labour rights,
freedom of movement, etc.) that must, in our vieevyemedied in the final advice
to the Secretary of State.

2.5The proposals in the socio-economic chapter areegnimisleading, suggesting
to many readers that the NIHRC is responding paitito the almost unanimous
support for the inclusion of socio-economic rightsThe proposed wording,
however, when read closely, undermines the vehtsig is presumably intended
to promote (see on). This approach is all the ndisappointing in that national
human rights institutions are seen to have a pdatily important role in the
protection of economic, social and cultural rigfittN General Comment no 10,
1998). Paul Hunt, the New Zealand member of theQéhmittee on Economic,
Social and Cultural Rights, visiting Belfast in ©oer 2001 to speak at CAJ’'s
AGM, expressed the fervent hope that Northern meélaould recognise in its Bill
of Rights the inter-dependence and indivisibilifyadl rights. The current draft
does not do this in a meaningful way.

2.6In all the information sessions and training atitag that CAJ has been involved
in over the last 12-18 months, a common concermessed by ‘non-experts’ was
— are the rights going to be enforceable? Wil ®Bill of Rights, in other words,
make any difference? The NIHRC, having arguedaf@eparate Constitutional
Court in the past, now seems to be rolling backnftthis position. Without a
dramatic new departure in the judicial treatmenhoiman rights breaches, it is
difficult to see how any eventual Bill of Rightslin fact have the important
impact that people expect of it. CAJ would urge ®iHRC to test their eventual
recommendations against real problems that peoplé¢he ground have raised
with them in the course of the consultation. ik proposed draft ensure more
protection for carers? Will Travellers have impedvaccess to healthcare? Will
people with disabilities have greater access tombed of work and/or politics?
Will people be able to use their language of chancéheir dealings with public
authorities? And so on.

2. 7There are many statements made by the NIHRC im #wgiompanying detailed
text and commentary with which CAJ would agree, dsb many that we found
contentious or indeed which we took grave exceptmn We do not however
consider it helpful to engage in a detailed criéiqef the commentaries, and we
only note this point since we would not like silenan our part to be taken to
mean agreement. Our detailed comments below pass io silence many
NIHRC clauses and much of the text; we have chts@@mment only when we
feel specific amendments or changes are clearlyine)



CAJ Commentary

Since the submission of our preliminary reactiohsha end of February, CAJ has
been working actively with many groups and orgaiosa, trying with them to
ensure a broad and inclusive public debate of thé 8ill of Rights. This work has
helped inform our own thinking about the eventielommendations, and we hope
that the following comments do justice to the weait useful insights this work has
given us. The one issue that we found particuldiffycult to resolve was whether to
mainstream or separate out the rights of womenoampafople with disabilities (others
have in addition argued for the rights of the dider of families to have separate
entries). After serious consideration, we deterghioe a mainstreaming approach,
though we respect that many will feel that an ammalgpf both approaches is even
better. With this caveat, we propose to the NIHRE following comments and
amendments:

Preamble

CAJ warmly welcomes the elaboration of a Preambi#,feels it should be much
shorter.

We also welcome the fact that the preamble drawth lom the Good Friday
Agreement and the Universal Declaration of Humaghi®. CAJ strongly resisted
any suggestion that a theory of “rights and residitees” could mean that people
lose their inalienable rights if they act irrespbhs Sir Nigel Rodley, KBE, UN
Special Rapporteur on Torture, and UK Expert onUheHuman Rights Committee,
speaking at a CAJ event in May 2001 saitlis*self-evident that people have a whole
range of responsibilities and obligations that thmyst conform to. The whole legal
system and the whole political system of sociepog®a responsibilities on them, and
ignorance of the law is no excuse. But that laselit must be consistent with
international human rights standards for it to beortty of respect CAJ was
disappointed that in much of the public consultatibIHRC members appeared to
lend credibility to the idea of a “Bill of Rightsnd Responsibilities”. So, we were
delighted to see that this temptation has beersteskiin the final text. Instead,
rightly, the Commission draws on international hamights texts to note that people
have duties to other individuals, and to the comitgun general, and a responsibility
to strive for the promotion and observance of figats of all. Rights are however
inalienable, and are not foregone if one behavesponsibly.

Specifically, CAJ proposes that:

* The phrase “people of Northern Ireland” should batted, if only to avoid
any suggestion that the rights that follow only lgpie the “people of NI”
(however that is defined). See our introductorynoeents — surely the
NIHRC does not intend to exclude explicitly asyluseekers, tourists,
temporary residents etc. from benefiting, whilsiNarthern Ireland, from the
fundamental protections offered by the Bill of Rgh (Consequential
amendments elsewhere in the text would need tofflom this change).



* To make the text more succinct, we propose retgirtime first three
substantive pre-ambular paragraphs suggestedjrapty £onclude:

“building on the principles enshrined in the Belfé&&ood Friday) Agreement,
the protections of the European Convention on HuRayhts, the European
Union Charter of Fundamental Rights, and other rinégional human rights
conventions, the following Bill of Rights for Nagth Ireland is adopted.”

Democratic Rights

In the introduction, CAJ raises questions as toajygropriate order to be followed in
the proposed Bill of Rights. “Demaocratic right&specially when interpreted largely
in voting terms, would, in our view, be better @ddater in the text.

The opening clause (2(a)[1] is a good example ef ¢confusion created by an
intermingling of ECHR and additional rights — witbferences to High Contracting
Parties and to articles of the ECHR (and elsewteenther clauses in the Bill). This
all needs to be significantly edited for greaterity.

Specifically:

* In light of our concerns to mainstream issues saglgender, CAJ suggests
changing article 2(b)2 to read e State shall take all appropriate measures
to promote the right of under-represented grougstipularly women, to fair,
full and equal..... (changes to text underlined)

* CAJ had proposed a clause in its preliminary subimimswhich we thought
important and is not fully captured in the currddHRC text given its focus
on voting and elections rather than participat@n se CAJ would ask the
NIHRC to revisit our proposal to the effect thabebject to (limitations clause
elsewhere), every person has the right to take paithe public affairs of
Northern Ireland, both directly and through freethhosen representatives
elected (by a fair and equitable electoral systém).

Identity and Community Rights

CAJ believes that there are a number of problentis thie proposals in this chapter.
The Commission is suggesting that it is followinge tapproach taken in the
Framework Convention, but appears to be doing annarbitrary way. Sometimes
only part of the text is used, and in other insésncertain rights are overlooked
entirely.

Most importantly, there is the equation of the wdrdinorities” with the word

“communities”. The term “minorities” has a speciftonnotation in international
human rights law and cannot be lightly dropped. he Tprotection of rights is
obviously in the interests of everyone in societfyether one is a member of a
minority or a majority community. Moreover, thghis of individuals to be protected



from discrimination is obviously very important: mewhite people, English
speakers, heterosexuals, settled people mustycleagrotected from discrimination,
and must be allowed, like everyone else, to expiless identity in private and in
society. Special provision is rarely, if ever, lem&r required to ensure protection for
such groups - and the elaboration of the right&flominant” or “majority” groups do
not normally figure in international human righéxts. The purpose of human rights
protections are to protect the most vulnerable gsoand individuals in society,
precisely because they are minorities, and unlikelgecure the necessary protection
if subjected to the untrammelled “tyranny of thejonigy”. It is quite unacceptable
that the Commission undermine any of the rights siaority communities have as a
result of the Framework Convention, and we belithat the current proposals do
precisely that.

At the same time as seeking to change the intemealtiprotections offered by the
Framework, the Commission also overlooks some itapor provisions. For

example, missing entirely from this segment is &rence to cultural minorities;

proposals regarding articles 6.1 of the Convent{encouraging tolerance and
intercultural dialogue in fields of education, cuét and the media); article 9.2.4
(licensing for TV and other media to reflect mingiinterests); article 12 (education
and culture including teacher training etc); aniclkr 16 (protections against altering
the populations in specific areas).

The NIHRC should give further consideration to thelusion of these rights. CAJ
would argue that at least the following changes aaditions must be made to the
current text:

» 3al should be rendered consistent with languagevbkre — ie “Everyone
born in NI...” not “Individuals born in”. MoreoveIlCAJ proposes that this
provision should follow — not precede — the othauses in this chapter. To
open with this clause is to suggest that the sshea of identity for everyone is
the question of one’s citizenship. Clearly, whaldremely important to many
in our society, it is for many others only one pafrtheir community identity.
CAJ is aware, for example, that concerns have legmessed by ethnic
minorities (especially Travellers), and people dfedent sexual orientation,
that their concerns about cultural identity shooddfully respected alongside
guestions of national identity. There would besaggestion of a “hierarchy”
of this kind, if the general provisions precededcdsfic protections for national
identity.

» 3b1l should be dropped (see on)

* 3b2 should mirror the Framework Convention directiyher than partially.
Reference should also be made to the rights oflpdopexercise their rights
both as individualeind as members of a particular minority. The text $thou
therefore read as follows Every person belonging to a national, ethnic,
religious, linguistic or_cultural minorityshall have the right individually and
in communitywith other members of that minority participate effectively in
the cultural, religious, social, economic and puglife of societyto enjoy his
or her own culture, to profess and practise higher own religion and to use
his or her own languagé&hanges to NIHRC text underlined).




» 3b3 (specific recognition of nomadism) should kaired

» 3b4 should be replaced withEvery person belonging to a national, ethnic,
religious, linguistic or_cultural minorityhas the right freely to choose to be
treated or not to be treated as a member of suchirgrity of what might
otherwise be perceived to be their national, ethméigious, linguistic or
cultural minorityand no disadvantage shall result from this chacé&om the
exercise of the rights which are connected to tisice. _Such a right is
without prejudice to the equality and positive antprovisions in this Bill of
Rights (or chapter 4) changes to NIHRC text underlined. We think tiinat
current formulation could create problems for lasgablished practices such
as employment monitoring integrated and denominatischooling, and the
more recent policing changes. We think it is vitiaat the final text not
conflict with these provisions

» 3b5 - clauses (a) to (c) should remain as now.

* We are aware that the NIHRC was mandated by thel Goday Agreement
to include in its Bill of Rights some referenceparity of esteem, and yet we
understand the difficulties the Commission has Wétl the concept which
has no clear resonance in international humangilghvt. It may be better to
recognise the principle’s genesis in the Good Fridelfast) Agreement and
note that it needs to be further defined and latgsl for pursuant to the
passage of the Bill of Rights. Obviously, the exation of this principle
should not in any way be undertaken in a way thateve down the
commitments the UK government has already undemt@tkehe Framework
Convention. Accordingly, we recommend the additaina final clause to
3b5:

(d) ensure parity of esteem and just and equalttneat for the identity, ethos
and aspirations of both communities as definechenood Friday (Belfast)
Agreement. The programmatic standards in the Freonke Convention

provide a guide as to how aspects of this migtadieeved

It is not acceptable for the Commission to arbityarndercut the protections afforded
to minorities in international law and their prefat option appears to do just that —
CAJ believes that this must be changed in the fal

Equality

CAJ notes that equality was one of the key isshasthe NIHRC was mandated to
look at by the Good Friday Agreement in its work amill of Rights for Northern
Ireland. We welcome the thrust and detailed pralsos this chapter. There are
nevertheless, a few improvements that could be magecifically:



* 4[1] should be omitted as confusing. If left untbad it might for example be
taken to restrict interpretation of the paragragblas follow.

* 4(3) should be omitted because, as explained e@wIiCAJ thinks that the
issue of gender should be mainstreamed througheutext at appropriate
places.

* 4(4) CAJ accepts this text with two proposed amesmdm“...or other
opinion,_convictions for offencespmadismpational....”. We presume that
the definitions of all the categories cited areemuted to be broad and
inclusive, as recommended to the NIHRC by its Egp#Vorking Group. We
also think that references could usefully be mddevéhere in the text to this
chapter to make it clear that when a particulantrigy freedom (to education
or from violence for example), is being asserted mon-discriminatory way,
it is intended thereby to refer to the definitiarighe term given in chapter 4.

* 4(7) needs to be maintained here but harassmenbualiying is not always
exercised in a discriminatory manner (workplacelyimdy or punishment
beatings might for example not be obviously disamatory). CAJ thus agrees
(question 16) that there should be explicit protectin the Bill of Rights for
people’s personal and physical integrity beyond #single reference in the
equality chapter (see further comments on this uhdetims”).

e 4(8); CAJ believes that the clause should include phrase “shall be
required” rather than “may be adopted” when refgyrio positive action
measures. This reflects both domestic developnamdscurrent international
thinking.

Women'’s Rights

While understanding the cogent arguments for hasegarate chapters on women,
disability, and certain other constituencies whiave faced particular difficulties in

securing their rights in the past, CAJ would preateintegrate the rights of specific
constituencies throughout the text rather than re¢pathem out. We therefore
comment on the proposed clauses as and when tiseyirathe proposed text.

Right to Life etc.

This section of the Bill of Rights is obviously eatnely important. It is therefore
disappointing that the layout is so confusing. Ewgample, given that the UK has
abolished the death penalty, why discuss it inleoBRights for Northern Ireland?

CAJ proposes deletion of all the clauses in chagaere clauses 1-5, and proposes as
a simpler and clearer alternative text our origpalposals in this regard:



1. Every person has the right to life.

2. Deprivation of life shall not contravene paragh 1 of this Article when it is
the result of the use of force which is no morenthbsolutely necessary to
preserve other human life.

3. In no circumstances shall a court punish a perew an offence with a
sentence of death.

4, Wherever there are reasonable grounds to belieat a violation of this
provision has taken place, the close relatives @ependents of the deceased
have the right to a full, prompt and thorough invgstion into all the
circumstances surrounding the death.

Since these clauses were proposed, the Europeah @dtiuman Rights, drawing on
UN principles, has made it clear that there is lllgation on the UK government to
ensure greater transparency in the investigatieegas by which victims are kept
informed of developments. The NIHRC should incogbe this thinking into the

provisions here and/or in the victims’ chapter.

With reference to clause 6bl, no explanation i®mifor the NIHRC excluding the
prohibition on “cruel” treatment, which is providddr in international law (see
Universal Declaration of Human Rights, and therimiéional Covenant on Civil and
Political Rights). CAJ thinks that “cruel” treadmt should also be outlawed, and we
believe that this is also the best place to integize right to appropriate remedies and
to refer to the unacceptability of indeterminateiteaces. We therefore propose
deletion of 6b1 and replacing it as follows:

1. Every person has the right not to be subjeatetbrture or to_cruelinhuman
or degrading treatment or punishment.

2. Wherever there are reasonable grounds to belithat a violation of
paragraph 1 has occurred, a prompt and impartiavantigation shall be
carried out by the appropriate authorities.

3. Every person has the right not to be sentencechtimdeterminate period of
imprisonment(additions to NIHRC text underlined)

While CAJ understands the value of including refee to the European
Convention’s clause relating to “freedom from skgver forced labour”, we believe
that it could be shortened considerably.

Last but not least, see earlier response to quedtoon physical integrity, and our
comments on the victims’ chapter further on.
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Criminal Justice

CAJ is essentially very positive about this chapteere the NIHRC drew extensively
on international standards and the important warkedby the Working Group. A
few outstanding problems remain:

Article7a8 should have the brackets dropped, sbpgbaple arrested have the
right to consult solicitors of their choice. This a well-established
international practice.

Article 7al4 and 7b5 — In the text accompanying¢helauses (see pp 48 &
50) reference is mistakenly made to the limitaticleise. But, in fact, fair
trial provisions are not subject to limitationstive European Convention.

Article 7al6 — is very problematic. While we aensitive to the difficulty the
Commission is seeking to address, we are concdhagdhe use of the phrase
“admissible evidence” will cause significant legptoblems. How can
admissibility be tested at a bail application? @Adposes a reinstatement of
the wording proposed by the Working Group, whichhigt bail be available
“unless there is a real risk to public safety”

In direct response to question 18 about jury tri@laJ reiterates its original

proposal that the final text includes=very person charged with a criminal
offence has the righemongst other thingsyvhere they are charged with an
indictable offence, to be tried by a judge sittingh a jury of 12 randomly

selected jurors....

In response to question 19 about double jeopardy, €ands by its original
proposal: No one shall be liable to be tried or punished agai criminal
proceedings for an offence for which he or she hhsady been fully
acquitted or convicted in accordaneath the law. This shall not prevent the
reopening of a case if there is new or newly-disces evidence, or if there
has been a fundamental defect in the previous paings, which would affect
the outcome of the case”.

In 7d about fair trials in administrative law predings, CAJ welcomes
clauses 7d1 and 7d2 but feels that this needs toimplemented by a further
clause along the lines that we proposed in oulr@lgubmission, ie.
“Legislation must be enacted to give effect to thigbes, and must - (a)provide
for the review of administrative action by a coaort where appropriate, an
independent and impartial tribunal; (b)impose aydan the state to give effect
to the rights gutlined earliey;, and (c)promote an efficient administration”.

Victims

CAJ is very concerned at some of the Commissiorépgsals in this chapter which,
as in a number of other areas, are simply inapmtpifor inclusion in a Bill of
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Rights. More worryingly in this chapter, the Conssion’s proposals run counter to
and undercut judgements of the European Court afidtuRights, and accordingly do
a serious disservice to the rights of victims.

The Commission’s rejection in one paragraph of ihea of individuals seeking
redress is highly unfortunate. We might have fédleat government would argue
that dealing with each and every case was toocdlffiand time-consuming; we did
not expect the Commission would make this caséhfam. It is also now established
law that the state has a duty to properly investige least those cases where its
agents have been, or are suspected of having bespgnsible for killings (Kelly,
Jordan, Shanaghan and McKerr v UK, 2001). It Hae been established by the
European Court of Human Rights that the systenpéaice for dealing with such cases
in Northern Ireland fell far short of Article 2 sidards. Therefore the Commission’s
comment that some of these cases “have already smtad in civil and criminal
courts” is only relevant insofar as one ignoresEeopean judgements. It would be
ironic in the extreme if the Commission interverasda third party to get a particular
decision from the Strasbourg Court, and then fats@ill of Rights proposals being
used to undermine that same judgement. The HumgintsRCommission cannot
decide that individual families will not be able &vail of their rights under the
European Convention - it is simply not the Comnaus& decision to take.

It is also, in our view, not appropriate for then@ission to propose some form of
truth commission in the context of the Bill of Rtgldiscussion. Victims of human
rights abuses have of course a legal right to seskess including proper
accountability, and CAJ would welcome a broad pubkbate about the appropriate
response to the past. This may take the formtnith commission or it may not, but
this is not an appropriate matter for a Bill of Rigg We are also unclear as to why
the Commission came up with its objectives for imst provisions in its Bill of
Rights and we are particularly surprised at the that the word “accountability”
appears nowhere in the objectives.

Specifically, therefore CAJ suggests:

* Deletion of section 8al. The NIHRC may well wamt inake this
recommendation about a truth process to governntentwe feel it is not
appropriate to include in a Bill of Rights as such.

» Article 8a2 — CAJ proposes - All victims have the right to...{ie drop
concept of restricting this paragraph only to witi of the conflict).
Furthermore, this clause should be placed latdrariext, after definitions etc.

* Article 8b1l: CAJ is not clear why the UN definiticof victims has been
circumscribed and proposes the following amendmentbring the NI
definition in line with international standards “....criminal laws, including
those laws proscribing criminal abuse of powek person may be ...."This
article, as a definitional article, should preced®at victims have a right to.
This would mean that 8bc would also need amendnritim right...to have
the crime_or abuse of powar question...”
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» Atrticle 8b2 — we are not certain why all the righited here have to be left to
subsequent legislation, rather than being asselézdly in the Bill of Rights.
Surprisingly, the current formulation from the Comsgion also appears to
disregard the comment from the Working Group to effect that:“all the
evidence is that the first and overriding need dattims is full
acknowledgement of their hurtThe Commission makes no explicit reference
to acknowledgement other than as part of a spedifith process.
Accordingly, CAJ would reiterate its original pragads:

1 Every victim has the right to be treated witmgassion and respect
for his or her dignity.

2. Every victim has the right to formal acknowlengnt that his or her
rights have been infringed and, subject to (limdas cited elsewhere), to full
disclosure of information.

3. Every victim has the right to obtain redressotigh formal or informal
procedures or mechanisms of justice that are exjoedi, fair and accessible.

® Article 8c: Without losing specific reference tonger-based violence, this
might be an appropriate place in the text to irdegthe state’s responsibility
to take measures to protect everyone’s physicagiity. This also would be
an appropriate place to allude to the particuladseof children to protection
(the Commission’s draft article 10(d)1), in linetwiCAJ’s proposal that,
wherever possible, issues of this kind be ‘maimstred’ rather than separated
off into different constituencies of interest.

Family and Private Life

* 9(b)1: Omit ‘according to the laws governing the exercise f tight’ since
this may limit unintentionally the following clauseand would anyway be
covered by a general limitations clause.

Children

CAJ understands the attraction in developing angtrchapter on children’s rights,
and is convinced that a specific reference to ohilds required. At the same time,
we are not drawn to pigeon-holing the rights ofet#nt groups into distinct chapters.
Accordingly, we would replace this whole sectiorthvour original and very simple

proposal ie In all actions concerning children, a child’s bdasterest shall be the

primary consideration. Every action concerninglald must be in accordance with
the UN Convention on the Rights of the Child.”

If the NIHRC maintains a much longer chapter ondrkn’s rights, CAJ would argue
specifically —
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* That it is not wise to put a specific age of crialiresponsibility in the Bill of
Rights, since people may want to change this awe.t The NIHRC should
make its proposal (a criminal age of responsibiliy 12 years old) to
government, but in the Bill of Rights drop the opgnsentence in clause
10el, and retain the important reference to a wewmechanism

* In 10h2 — replaceréceivé with “access

Education

It is interesting that NIHRC has separated off edioo from all other rights normally

alluded to as ‘socio-economic rights’. Why, foraexple, is education treated so
differently from issues of health? We do not disagin principle, and elsewhere we
argue that all rights currently grouped in the semtonomic rights chapter of the
NIHRC's draft be treated like education, and figoretheir own merits in the text,

rather than ‘packaged’ in some distinct way.

As to the specific provisions, it is disappointithgit there are a few important gaps in
the NIHRC's proposals. CAJ had, for example, reférto the importance of access
to vocational or continuing training (which giver’sNhigh school academic exam
failure rate is extremely important); the educagiomghts of linguistic minorities; the
rights of children to be consulted about their edion; and the right to human rights
education. We would therefore reiterate our prafsom these areas:

» Every person has the right to an effective educatiad to have access to
vocational and continuing training or re-training.

* Every person has the right to full financial supipfmr his or her primary and
secondary education, and technical, professional higher education and
training shall be made generally available, andcaficially accessible.

* Every person belonging to a linguistic minority htag right to learn his or
her language and, to the greatest extent possiblegceive education in that
language.

* Every child has the right to be consulted approgiya about his or her
education, and to express his or her own view®lation to matters affecting
his or her education.

» Every child has the right to learn about human tgghdemocracy, religious
and cultural diversity (including linguistic divetg), sexuality and disability.

CAJ does not support the current exemption from éanployment legislation for
teachers (your question 30), though we are uncettsat a Bill of Rights is the
appropriate vehicle to resolve this issue, pariidulgiven the current extensive study
and consultation underway around a Single EquBlity
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Freedom of Expression etc.

These rights are the fundamental rights that peeppect to see in a Bill of Rights
and which indeed trace their roots back to the eamjiest versions of Bills of Rights
around the world. CAJ had only two additions tocoramend:

» The NIHRC appears to make no provision for freedminmovement and
therefore CAJ reiterates its proposals in this ieéga

“ Subject to limitations elsewhere, every personudwin Northern Ireland
has the right to freedom of movement within NortHegland, and the right to
leave and re-enter Northern Irelan&ubject to limitations elsewhere, no one
shall be expelled from Northern Ireland, by meaitisee of an individual or
collective measure. The individual shall be pemitt(a) to submit reasons
against his or her expulsion; (b) to have his or base reviewed speedily; (c)
to have effective legal representation before tbenmetent authority; (d)
access to a competent interpreter. Collective esipn are prohibited.

* We are also unclear if sufficient protection hasrbafforded to the right of
access to information. Apart from being importamits own right, access to
information is vital to ensuring that people cawwe effective remedies if
they believe their rights have been infringed. QAdrefore reiterates its
proposal

“Subject tol{mitations clause elsewh@resvery person has the right of access
to: (a) information held by the state; and (b)infaation that is held by
another person, and that is required for the exarcor protection of any
rights. Legislation must be enacted to give effecthis right”

Language Rights

With the exception of the very positive messages tiie Commission gives about the
diversity of Northern Ireland’s communication medso(languages, dialects, sign
language, Braille, etc), CAJ thought this chaptaswery problematic. The NIHRC,
for example, saysthat existing international human rights law andrefards do not
provide extensive protection for language right$he Commission wishes to go
beyond what is currently provided in the existingernational Charters and
Conventions, where language rights are discusséylinrrelation to people who are
nationals of the state but who belong to particutamorities” (page 80). The
Commission goes on to note that, in its view, nupn@ection may be needed for the
rights of members of the majority communities (siapd the language rights of
migrant communities. While the second objectivepraiseworthy, the first —
presumably a drive to extend the rights of Englasiguage speakers? - is a rather
unusual objective. The CAJ is unaware of any paldr threat to the English
language suggesting that it requires more protedti@an currently provided for in
international human rights law, and by the non+uisimation clause proposed
elsewhere by the Commission (para 4.4).
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More importantly, as the NIHRC recognises, someoaf language needs are
particular to Northern Ireland, and it is therefarelear why these needs are not to be
afforded any additional protections, whereas Ehglmigrant languages, and other
forms of communication, are to receive such furgiretections? Why if the NIHRC
sought to extend linguistic protections, did itued protection for Irish and Ulster
Scots? It would be quite unacceptable if a BilRajhts for Northern Ireland, which
was seeking to reflect the particular circumstarafe|, gave less rather than more
protection than is available to indigenous langsagenternational human rights law.

CAJ therefore proposes replacing deletion of claud8.1 — 13.4, and their
replacement with the following:

1. Everyone has the right to use his or her own laggué&eely and without
interference, in private and in public, orally amal writing. All languages,
dialects, and others forms of communication ardledtto respect.

2. In compliance with the commitments made under #l&a& (Good Friday)
Agreement and the European Charter for RegionaMamority Languages,
particular provision should be made for the Irilnuage and Ulster Scots,
and legislation should be drafted to this end.

3. (use text as in Commission’s draft 13.5) amendedodews: “Without
prejudice to the foregoing provisions, legislatishall alsobe introduced to
ensure for members...”

Note that CAJ is retaining the Commission’s refeeeto “sufficient demand” but we

understand this term in the way it was interprdigdhe Language Working Group
drawing on international human rights standardd, asxcommented upon in our own
original submission to the NIHRC (ie by referenoeconcepts such as “traditional”,
“substantial numbers” “real need” “legitimate irgst”). It would be unacceptable to
interpret this concept in quantitative terms only.

CAJ has also proposed that cultural and linguisgiicts are referred to at appropriate
places elsewhere in the text (eg. see criminakgiséquality etc.)

Socio-economic rights

This chapter, as it stands now, adds little to @ions already available elsewhere in
the Bill of Rights.

The interpretative clause is very high sounding ibutffers action only by way of
“legal remedies (to) protect the due process andadity rights of all citizens in
respect of social and economic rightsThis offers no more than is already covered
in NIHRC'’s proposed clauses 4.4 and 7d1. In ottends, this whole chapter, if left
unchanged, is irrelevant, since the protectiompgears to offer are already afforded
elsewhere in the text. This is totally in violatiof the overwhelming cross-
community support expressed to date for the inchlusif socio-economic rights in a
Bill of Rights for Northern Ireland. The formulati of this clause is deeply
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objectionable, suggesting that socio-economic sigineé being afforded when they are
not. To cite Bruce Porter (Canadian housing eigedmments to CAJ on NIHRC
draft text): ‘If the social and economic rights section ends eprigding the courts of
authority to review substantive decisions, suchthase related to the adequacy of
financial assistance for people in need (as oppdsatlie process in decision making
or discriminatory eligibility requirements) thenyaren’t gaining from the inclusion
of social and economic rights at all”.The NIHRC should respond to the almost
unanimous tenor of submissions it has receivedate @n this topic, and include
effective socio-economic rights.

CAJ sees no particular reason why socio-economitgishould be treated differently
from the other rights outlined in the Bill of Right It is counter-productive on a
number of grounds to somehow differentiate the isrous in this chapter from rights
outlined in earlier chapters. We therefore propedetion of clause 14al (the general
provision). We also reiterate our own proposeds#s for the various rights included
in this chapter, and believe that, like educatitmey should be integrated at
appropriate places in the text, not necessarilgkpged’ together in one place.

On health and social well-being:
1. Every person is entitled to the highest attainaténdard of physical and

mental health and well-being. Recognition shoddjlven to the fact that
reproductive health is particularly central to wome lives.

2. On the basis of need, and in accordance with the kvery person has the
right to social security, effective medical assmst®, and social welfare
services.

3. Equality of access to health promotion, treattmand prevention of ill health

will be assured.

4. Every person has the right to be consultedutidecisions which affect his or
her physical and mental health.

On standard of living

1. Every person has the right to an adequate stahdaliving.

2. Material provision for each person should befisignt to ensure esteem for
his or her health and dignity.

On the right to housing

1. Every person has the right to adequate housapgyopriate to the material,
social and mobility needs of the person.
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2.

Subject to(general limitations clausekevery person is entitled to secure
establishment in their home.

On the right to work

1.

Every person has the right to contribute to thereenic and social life of
society, including the right to engage in work @aagursue a freely chosen or
accepted occupation.

Every person has the right to just and favolgalonditions of work.

Every worker has the right:(a) to form a tradaeion;(b) to participate, or
refuse to participate, in the activities of a tradenion;(c) subject to
(limitations clause elsewherdd strike.

Every worker has the following rights:(a) theght to safe and healthy
working conditions;(b) the right to fair remuneram;(c) the right to
participate in the determination and improvementhid or her working
conditions and working environment; (d) the rigbtthe protection of his or
her dignity.

Note that no reference is currently made in the RlHdraft to basic labour rights
(paras 3 & 4 above).

On the right to a clean and safe environment

1.

2.

Every person has the right to a clean and heattmyironment.

Every person has the right to have the enviemnprotected, for the benefit
of present and future generations. Legislative atiter measures must seek
to: (@) prevent pollution and the degradation of th@isemnment;(b) promote
conservation; and (c) ensure the active promotibrecologically sustainable
development.

If the Commission determines that some form ofrprgtative clause is required, then
it is quite unacceptable that it be the one onroffem the Commission (for the
reasons outlined above). While far from satisfaGt€AJ would still prefer the text
drafted by the Working Group ie:

The provision of economic and social rights is sabjto the general
principle that poverty and social exclusion repmsa fundamental
denial of human dignity. Legal remedies alone camassure the dignity
of the human person. The conditions which allevieicial exclusion
and deprivation include, but are not limited to,nealtation and
communication with the public, education and effectaccess to
information, advancing inter-agency responsibifioy the enforcement
of economic and social rights, facilitating publigarticipation in
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decision making processes and acknowledging tlez-dgpendency of
rights.  Without prejudice to effective judicial caradministrative

remedies, and the need to allocate resources iropgstionate manner,
government is encouraged to develop programmatsparses to the
underlying causes of social and economic rightslations. All the

rights outlined below shall be protected equally darwithout

discrimination on the basis of religious belief,lipcal belief, race,

ethnicity, gender, sexual orientation, disability age. (To avoid

potential confusion, it would be better in the fitext to replace this last
listing of non-discrimination grounds with referento the general non-
discrimination clause in the equality chapter +ently 4.4)

Interpretation

CAJ warmly welcomes this interpretative clause dngwon the South African
experience in this regard.

Limitations

In CAJ’s preliminary draft, we proposed a singlmitations clause that was tightly
drawn. This remains our position. In insistingtbrs stance, we think that Northern
Ireland should follow the example of both Canadd &outh Africa in this regard.
Although the NIHRC had attempted to take the sappraach, the version on offer
highlights three problems.

Firstly, the text as it currently stands is an ajaal of ECHR and “non Convention
rights” and the Commission proposes different stathsl for the two sets of rights.
This is extremely problematic in principle, and reakhe text seriously inaccessible
to anyone not steeped in international law expertis

Secondly, the concept of “reasonableness” (onbetdsts the Commission proposes
for non-Convention rights) has a long history oft@mtious ambiguity in UK law. In
recent years “reasonable” has been contrasted timelga with phrases such as
“necessary” or “proportionate” in use at the Eumapéevel. Just by way of example,
domestic courts concluded that the MOD’s policyaotomatically dismissing gay
and lesbian personnel was reasonable (since theyoffared a reason), but the
European Court concluded that it was not propoétier(as the MOD had not been
able to refute arguments that its legitimate comeeould be met in other ways). The
current Commission phrasing is therefore too lopdeawn.

Thirdly, some of the “non-Convention rights” beipgpposed by the NIHRC are very
specific and are not, in our view, intended to bbject to a subsequent general
limitations clause (look particularly at proposalghe criminal justice and children’s
chapters). However, the introduction of a widegiag limitation on non-Convention
rights might allow the courts to use this provistorimit — say - the right to silence
when that is not currently envisaged in the text.
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CAJ would propose deletion of clause 16.1 andepdacement with -

“The rights referred to in Articles...... (to be spemif) can be subject only to
such limits as are shown to be:(a) absolutely nemgs and (b) prescribed by
law; and (c) manifestly justifiable in a free, opand democratic society
based upon human dignity, equality and human fregdo

Emergencies

CAJ has always argued against a general ‘derogata@n’emergency’ clause. We
would maintain this stance.

If the Commission does however determine that suclkause should be included in
its advice to the Secretary of State, there aleast two major concerns in the current
text that we believe should be addressed.

Firstly, the current formulation appears to provadeirts only with the power to rule
on the validity of the existence of the state okegency, not on the proportionality of
the measures taken. In other words, once the ¢@astruled that the existence of
terrorist activity justified a declaration of emengy, the state could suspend all Bill
of Rights guarantees, even those relating to damidmwithout even seeking to
demonstrate that this was necessary to countdradetrorist threat. There must at
least be a provision where the courts (who wileharchallenge the legislature or
executive on the existence of an emergency) céeast challenge these bodies on the
nature of the measures taken in response to thatgemcy. There are European
standards that can be drawn upon to this end.

Secondly, the list of non-derogable rights is vehprt and reflects thinking at the
European level over 50 years ago. There has bassiderable discussion over this
time as to the expansion of that list (see Intéonat Covenant on Civil and Political
Rights and Inter American Convention also). Intipafar, the Geneva Conventions
preserve some fair trial rights and judicial guéeas even in time of war — should
these not figure in our non-derogable rights? Téisurely also true of some of the
children’s rights that the Commission is proposing?

Enforcement

As noted, at many stages of the Commission’s ditadt{ext is confusing when it puts
Convention rights side-by-side with additional das. CAJ had argued in its
preliminary submission that Northern Ireland neadsxt that is accessible and rights
that are enforceable. As noted in the introductibis concern about accessibility and
enforceability of the eventual text was repeatediged in the course of the public
consultation phase. Accordingly, we proposed épealing of the Human Rights Act
1998 in relation to Northern Ireland and its replaent by a Bill of Rights. The Bill

of Rights would encompass and supplement provisadrtee European Convention

on Human Rights, thereby both drawing upon intéonal human rights standards
and reflecting the particular circumstances of Nem Ireland as required by the
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Good Friday Agreement. CAJ furthermore proposedesstablishment of a Northern
Ireland Human Rights Court to act as a guardianttiee Bill of Rights. We were
surprised to see that the Commission did not hadlefiaitive view on the matter of a
Human Rights Court. In the Commission’s respoosiné¢ Criminal Justice Review,
they endorsed the suggestion of creating a Cotetial Court dedicated to
interpreting a Bill of Rights for Northern Irelanaind CAJ cannot see any justification
for this apparent change of stance.

On the contrary, CAJ believes that creating a s#parourt to enforce the Bill of
Rights would have a tremendously positive psycholdgmpact. New judges sitting
on a new court, entrusted as the guardians of thefBRights, cannot help but take
those rights seriously and endeavour to ensurethiegtare respected. A new court
that functions as an appellate court will also uafice current members of the
Northern Ireland judiciary; they would know thatihdecisions implicating the Bill
of Rights would be subject to review. Appointneetd the new court could also have
great symbolic significance. The current judi@alangements do not command the
respect of all sections of society in Northerndrel. In addition senior members of
the current judiciary have shown themselves ongiopao be not simply indifferent
to, but even hostile to, human rights concerns. éw ncourt, that is broadly
representative of the community, would be a powesymbol that the Bill of Rights
truly belongs to everyone in Northern Ireland.

Moreover, enforcement is not solely an issue ofdinforces. CAJ would reiterate
its preliminary proposals regarding legal aid, aegeus interpretation of “standing”
and accessibility. These proposals are of vitgddartance if the very people who
most need protection — the most vulnerable andnibgt marginalized in society — are
to be in a position to benefit from the passageaoBill of Rights. We also
recommend that a right to access to informatioanismportant tool in securing the
enforcement of any Bill of Rights. We have progbstsewhere that such a provision
be integrated into the Bill of Rights on its ownnitg but its existence would allow —
among other things — for more media assistancedrmpublicising (and remedying) of
breaches of the Bill of Rights.

CAJ also proposes that NIHRC’s proposed clausesldghie re-ordered so that 18.2
precedes 18.1.

Entrenchment

Bills of Rights are intended to be relatively ‘pement’ documents — responding to
major societal debates, but not subject to rouime regular amendments. CAJ is not
convinced by the Commission’s proposals to havenaments decided by a cross-
community vote of the Assembly. The Assembly &itlyway have the authority to
request amendments, but CAJ believes a much widecliise should be involved in
agreeing any changes to the agreed text. We angbygroposed, and reiterate our
recommendation, that a referendum be required.
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Addendum — Civil Law

The NIHRC seems not to have covered civil law comgeand we would therefore
reiterate our earlier proposals in this regard:

1. In the determination of a person’s rights otightions under the civil law, he
or she has the right to a fair and public hearinghin a reasonable time by
an independent and impartial court establishedauy. |

2. Every person who is suing or is being sued uttgecivil law has the right to
represent himself or herself in court and to adgguagal representations of
his or her own choosing, and this legal represeatamust be provided free
of charge, when the merits of the case and/or tkan® of the applicant so
require.

3. Every person being sued or suing under the leiwi has the right to examine
and have examined in court withnesses who are gsimgdence against him or
her, and subject to Article 26, to assess the dem@&aof those witnesses
when they are giving evidence and, to know themes
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