What is the Committee on the Administration ofidagiCAJ)?

CAJ is an independent non-governmental organisatidrich is affiliated to the
International Federation of Human Rights (IFHR)AJOmonitors the human rights
situation in Northern Ireland and works to ensune tighest standards in the
administration of justice. We take no positiontbe constitutional status of Northern
Ireland, seeking instead to ensure that whoeverdgsonsibility for this jurisdiction
respects and protects the rights of all. We angosed to the use of violence for
political ends.

CAJ has since 1991 made regular submissions tdanean rights organs of the

United Nations and to other international humarhtsggmechanisms. These have
included the Commission on Human Rights, the Subn@ission on the Promotion

and Protection of Human Rights, the Human Rightsn@dtee, the Committee

Against Torture, the Committee on the Rights of @fald, the Committee for the

Elimination of Discrimination against Women, thermuittee on the Elimination of

Racial Discrimination, the Special Rapporteurs amtdre, Independence of Judges
and Lawyers, Extra judicial, Summary and Arbitrdyecutions, and Freedom of
Opinion and Expression, the European CommissionGoutt of Human Rights and

the European Committee on the Prevention of Torture

CAJ works closely with international NGOs includidgnnesty International, the
Lawyers Committee for Human Rights, Human Rightstéiand the International
Commission of Jurists.

Our activities include: publication of human right$ormation; conducting research
and holding conferences; lobbying; individual cagdgwand legal advice. Our areas
of expertise include policing, emergency laws, digih’'s rights, gender equality,
racism and discrimination.

Our membership is drawn from all sections of thencwnity in Northern Ireland and
is made up of lawyers, academics, community at¢tivisade unionists, students, and
other interested individuals.

In 1998 CAJ was awarded the Council of Europe HuRmhts Prize in recognition
of our work in defence of rights in Northern IretnPrevious recipients of the award
have included Medecins Sans Frontieres, Raoul Wadley, Raul Alfonsin, Lech
Walesa and the International Commission of Jurists.



RESPONSE FROM THE COMMITTEE ON THE ADMINISTRATION OF
JUSTICE TO THE HEALING THROUGH REMEMBERING PROJECT

Introduction

CAJ welcomes the publication of the discussion doent “All Truth is Bitter” which
is a significant contribution to the discussion atbtruth and justice in Northern
Ireland.

CAJ’s remit, as a civil liberties group, relates ttee application of international
human rights law in Northern Ireland and as a tdsglses on abuses carried out by
the state. Therefore our perspective does not septea complete picture of the
suffering of the victims of the conflict in Northetreland. However, we believe that
it represents an important strand in the sufferamgdured by individuals and
communities in Northern Ireland during the lastrtthiyears. Indeed we have
consistently argued that the abuses carried ouhéystate have fed and fuelled the
conflict generally. Since our inception in 1981¢ Wwave often worked with those
bereaved as a result of action by the securityefrboth police and army. We have
also been approached for assistance by familiesevloved ones have been killed by
paramilitaries but who believe that members ofgbeurity forces colluded with their
killers.

Throughout the course of the conflict some 360viddials have been killed by the
army or police, approximately eleven per cent d¢fcainflict-related deaths. It is
impossible to estimate in addition how many deattiisbuted to paramilitaries were
in fact wholly or partially the result of collusiobetween state forces and those
paramilitaries. However, there appears to be cledwidence which suggests that
such collusion took place and was reasonably wigesf) Indeed concerns about
such behaviour were so widespread that at one,pb@tRUC asked John Stevens,
the Deputy Chief Constable of Cambridgeshire, twestigate allegations that
members of the security forces were passing onrnmdtdon on individuals to
members of loyalist paramilitary groups.

Parity of Treatment

! See Report of the Special Rapporteur on the Independence of Judges and Lawyers on his
mission to the UK (E/CN.4/1998/39/Add.4): Lawyers Committee for Human Rights, At the
Crossroads: Human Rights and the Northern Ireland Peace Process, 1996 and Human Rights
and Legal Defence in Northern Ireland, 1993; British Irish Rights Watch, Alleged Collusion
and the RUC, November 1996; Relatives for Justice, Collusion 1990-1994: Loyalist
Paramilitary Murders in North of Ireland (London/Derry: RFJ, 1995) and Shoot-to-Kill and
Collusion (London/Derry: RFJ, July 1993); Amnesty International, Political Killings in Northern
Ireland (London: Al, February 1994); Committee on the Administration of Justice, Adding
Insult to Injury? Allegations of Harassment and the Use of Lethal Force by the Security
Forces in Northern Ireland (Belfast: CAJ, December 1993).

2 John Stevens was appointed to head an investigation into alleged collusion between loyalist
paramilitaries and the security forces following the murder of Loughlin Maginn in August 1989.
His full report was never published but as a result of the investigation, there were forty-six
prosecutions and 183 convictions for separate offences although no police officers were
prosecuted.



CAJ believe that the victims of state violence dhelir relatives must receive the
same recognition of their loss as victims of pataany violence. While the state has
successfully prosecuted many individuals accusedpaimilitary killings, it is
abundantly clear that, in terms of investigationl amosecution of those responsible,
the response of the state to killings by the pohcel army has been inadequate.
Despite the fact that over 360 deaths have beesedday members of the police and
army on duty, there have only been 22 individuatsecuted and only four of those
prosecutions were successful. Two of the four weetéeased after serving
approximately three years of a life sentence. dther two, Guardsmen Fisher and
Wright, were released after serving approximatelyygars of their life sentences.
All four were soldiers. No police officer has besanvicted for a killing committed
while on duty.

In many of the cases where collusion is allegedretrhave been no or very few
prosecutions (for example in the cases of Patrickidane, the Dublin/Monaghan
bombings, and the murder of Patrick Shanaghan)teTisealso particular concern in
relation to approximately forty murders committedthe mid-Ulster area between
1989 and 1994, and a larger number of deaths iGd¢h Armagh area in the 1970s.
To date there have been few prosecutions arisihgfdhese cases and many of those
bereaved believe that there is evidence to sugmise collusion in the killings and
inadequate or incompetent investigations. Someheffamily members also report
that they have been harassed by the security feines the murders. While inquests
in some of the cases have taken place, few fanfililg understood their rights in
relation to the hearing. In one case the inquestedhfifteen minuted.Indeed such
was its concern at similar allegations in 1995 that United Nations Human Rights
Committee recommended that specific efforts be magdehe UK government to
resolve outstanding casés.

While many murders committed during the coursehefdonflict in Northern Ireland
remain unresolved, the above suggests a pattampafmity in cases where the state
has been or is suspected of having been involveitthankilling. Real or apparent
inaction or disinterest on the part of those inhatity to such concerns often
exacerbates the feelings of loss already experier&e believe that some means
must be found to acknowledge the loss of thosealverkin these circumstances. It is
incumbent upon the state to devise a means of adkdging that human rights
abuses took place and to provide an adequate rem@tyalso believe that it must
commit itself to disclosing details of its roletimose abuses. We believe that this may
provide the victims of such abuses with some serfigastice, which will help to
address their pain and loss. We believe consideraff those international human
standards which are relevant to this discussionlghgersuade the state to act in this
way.

It is true however that while there are some reiéevaternational standards, they
provide only limited insight into this matter. ihay therefore be useful, when
considering what remedies are possible in this exdntto have regard to the
experience of other jurisdictions which have goheugh periods of conflict. In
many of these societies, the benefit of addregsasg grievances has been recognised.

® Human Rights Watch/Helsinki, To Serve Without Favor, 1997.
* Comments of the Human Rights Committee CCPR/C/79/Add.55 27 July 1995.



“All Truth is Bitter” obviously concentrates on th&ruth and Reconciliation
Commission in South Africa but there are many otbss well-known models which
have been used.

There is a vast array of truth processes aroundwmrd, and they all reflect the
particular circumstances of the country or teryitthat they have been established
in. One very obvious distinction between the Soéffican and Northern Ireland
experiences for example is that the extent of domisinal change in the two places
are in no way comparable. While the new autharitie South Africa had a vested
interest in uncovering what their apartheid predsaces had done, no such situation
prevails here. In Northern Ireland, the authositresponsible for security related
issues have remained exactly teh same and cldaghgefore would have a vested
interest in not examining too closely deaths or Gnmights abuses caused by the
state in the past.

Despite this totally different political contexhere are however certain clear legal
standards which must be complied with, regardlésiseojurisdiction involved. In the
Northern Ireland case, for example, the state'matibns to uphold the right to life
was underscored by recent judgements from the EarofCourt of Human Rights
(Kelly, Jordan, Shanaghan and McKerr v UK, May 2001). In these cases, two of
which were taken by CAJ, the relatives of twelvdiwduals killed by the police,
army or in circumstances suggesting collusion ey dtate, successfully argued that
the UK had violated article 2 of the European Caried, guaranteeing the right to
life. The Court stated that investigations intolations of the right to life by the state
should be independent, transparent, public, proamat capable of leading to the
identification and prosecution of those responsibM/hile there may be political
considerations which inevitably impact on discussi@about these matters, these
principles identified by the Court should, in ouew, govern the parameters of any
discussion relating to truth.

The Bloomfield Report

We wrote in similar terms to these to Sir Kennetbonfield when he was drawing
up his report. We were disappointed at the lim@gtent to which the points that we
made were reflected in his conclusions. In hisp@@e report, one paragraph was
reserved for the victims of state violence wherigaguent reference was made to
other victims. Furthermore, although he set ome®f the views which had been
communicated to him by representatives of the iamibf this group, he did so
without personal comment, in complete contradictionthe manner in which he
rightly made highly personal interventions in thase of the disappeared. For
instance, he never once in his report suggestedtlieastate should disclose and
apologise for its role in the many controversidligs for which it was, or was
suspected of, being responsible. However, he doicéfervent appeal”’ that those,
who can provide information on the location of Himost twenty disappeared, do so.
In failing to make a similar appeal in the casetha victims of state violence, Sir
Kenneth reinforced the sense of disinterest trasthte has shown these victims.

Sir Kenneth also devoted a great deal of time dtehton to the needs of police
officers injured in the conflict and the relativesthose officers who were killed. It
was important that he did this, since little ati@mtseemed to have been accorded to



the issue of the differential treatment of policedows previously, and some

important changes were made in due course. Howéneewvery consciously and

deliberately appeared to refrain from becoming dvoaate for the concerns of those
whose relatives were killed by the state. Heresihgly recorded the concerns and
noted he had agreed to pass them on.

While his report did discuss the possibility ofath and reconciliation commission, it
did so in a relatively negative way. CAJ are naspriptive about the way in which
the state discloses the truth of its role in theyveany of controversial deaths in
which it was involved, but it must be done. Intdranal law is clear that the state
must be held accountable for its actions and indeechder an obligation to provide
an effective remedy for those whose rights haven véalated (Article 13, European
Convention on Human Rights; Article 2(3), Interpatl Covenant on Civil and
Political Rights).

Truth process Vs Inquiries

We have already mentioned the work we have done wdiviaul families over the
course of the last twenty years. Much of that wekticularly in the last five years,
has concentrated on trying to persuade the governtoeestablish public inquiries
into certain deaths or incidents. The reliancehendemand for public inquiries is of
course to a large extent reflective of the fact gdhnormal mechanisms (inquests,
police investigations, prosecutions) have largederb ineffective in uncovering
evidence of state abuse of human rights in pagrcuHowever, it also informed by
the fact that the state has certain legal obligatim terms of international human
rights law (and indeed domestic law by way of thenmtdn Rights Act), and that
public inquiries should theoretically comply withose obligations unlike other less
robust inquiries.

It is quite clear that unfortunately the issue whims is being exploited for political
ends. For instance there appears to be a wides@ed completely inaccurate
campaign of disinformation about how many inquitiese been established. Indeed
the success of this campaign is to some extergctefl in the “All Truth is Bitter”
document which states at page 26 the “differen¢ed®n the workings of the Truth
and Reconciliation Commission and the nature oferurjudicial and independent
inquiries in Northern Ireland may be instructivah fact only one public inquiry has
been established into the killing by the stateonfrfeen unarmed peaceful civil rights
protestors on Bloody Sunday. There is no publguiry into the murder of Patrick
Finucane or the credible allegations that the steted its agents within loyalist
paramilitary groups to target him and scores ofeptheople. There is no public
inquiry into the murder of Rosemary Nelson or tlaetfthat death threats made
against her were not properly investigated. Ther® public inquiry into the murder
of Billy Wright who was killed in what was suppo$gthe highest security prison in
Europe by a number of armed men. There is no pubduiry into the murder of
Robert Hamill who was beaten to death while potiffecers sat nearby in a landrover
and whose killers were allowed to leave the scgrthéd police.

There is great concern amongst those who have d¢gngohin these cases and others
that the establishment of a broad based truth psoceay in reality become a



mechanism to reduce the truth telling processlation to the above cases and others
to a relatively meaningless exercise which willezgmlly allow the state to shirk its
responsibilities. Those in favour of such a pregesed to engage with this concern.

This concern was heightened by the recent drafoBRights document issued by the
Human Rights Commission which in its chapter ortinis appeared to abrogate to
itself the right to reject the right of families seek redress. It is established law that
the state has a duty to properly investigate atldase cases where its agents have
been or are suspected of having been responsiblekililmgs (Kelly, Jordan,
Shanaghan and McKerr v UK). It has also been bskedal by the European Court of
Human Rights that the systems in place for dealuifp such cases in Northern
Ireland fell far short of Article 2 standards.

Other issues

There are of course a number of practical mattdrelwmust be addressed in the
context of the establishment of a truth proces$ sag defining the period under
scrutiny, the mandate of such a mechanism, thestiade for the work, and amnesties.

All of these issues have caused controversy arfituifes elsewhere when truth
processes have been established, in particulasuthAmerica and South Africa.

Period under scrutiny

A very problematic discussion in many other cowstaround the world has been the
period of time to be covered by any truth proceBiis is often problematic both in
administrative terms and in political terms. Theder the period of time covered, the
more likely it will be that the process will focos trends and patterns, rather than on
individual deaths and events. While there aretmacarguments for either of these
approaches, often the arguments are also intepsétical and derive from different
understandings of the conflict, its causes and equisnces.

In the Northern Ireland context, one imagines thany people will argue for any
truth process to cover at least the period of DiRde from 1972, others will argue
for it to cover the lead up to and immediate afehmof the civil rights marches.
Even for those who count the Troubles as datinfi®68 or 1969, deaths in 1966
were seen as Troubles related and included in atsad this period (see Cost of the
Troubles - page 18). Yet others will argue tha thots of the conflict has much
earlier roots - whether at the time of partitionjrothe preceding centuries.

This is, as indicated, a highly political debatgom a human rights perspective, CAJ
would have little to say apart from emphasising own assessment of the conflict
which is to assert that it has been fed and fuelbgdhuman rights abuses.
Accordingly, a concentration on the consequencethefconflict alone would be
insufficient in human rights terms. If the moreest timeframe of 30 or so years is
taken for the terms of reference, one would needxemine what gave rise to the
civil rights movement, what response was forthcgmirom those in positions to



respond to the demands made, and the links betivesse developments and the
horrendous large scale violence that began thereaft

Mandate

In addition the mandate for any truth seeking boulst be clear. CAJ is, as already
indicated, a human rights organisation which exasionly the actions of the state.
However, it is clear that any truth seeking bodystrave a broader mandate than
that. We have already emphasised our view that sugh process must be
comprehensive.

There are other questions to be considered in ¢meext of mandate. Will only
incidents involving death be considered; will bropdlicy changes be subject to
inquiry or broad historical trends; will there beahnings; what will happen with the
material gathered, etc.

Timescale for work

Any such process must be strictly time limited wlithle discretion for extension of
time limits.

Amnesty Laws

In developing policy positions on the various issui&ely to be discussed in the
course of political negotiations (policing, emerggtaws, criminal justice reforms,
Bill of Rights, human rights institutions, equalipyotections etc), it became clear to
organisations like CAJ that certain issues were aroenable to an international
human rights construct. This was obviously tronethe context of the various
political structures and constitutional arrangereaghtit was also true in regards to the
issue of prisoners. There are no clear internatistandards regarding the issue of
prisoners at times of transition, and we therefbeal little to contribute to the
debates 'pro’ and 'con’ early release.

Of course the one thing that international humghts law is clear about is that there
should be no impunity. Whether to institute eadjease, and what the nature of
those releases should be, would need to comply tighprinciple. In the Northern
Ireland case, prisoners were released early withnuttruth-telling process, but they
had at least gone through a trial process whichlewdainful for the families of the
victims, may have provided some information abbet ¢ircumstances in which their
loved ones died. It is of course axiomatic, gitea figures highlighted above, that
those whose loved ones died at the hands of the dih not in the vast majority of
cases have the opportunity of attending a trial.

There has of course been considerable speculatiaihe press recently that the
government is on the verge of introducing a new estynlaw which will grant
amnesty to a number of individuals currently wantsdthe police for offences



committed during the course of the conflict. Itshalso been suggested that the
government is considering extending this amnesppotwe officers and soldiers.

While of course amnesties may be considered negessansure the development
and maintenance of the peace process, victims tde@xpected to engage in a
collective act of amnesia. Nor should society ptesmy procedure which amounts to
impunity. The granting of amnesties, if being sesly considered by the
government, must be linked to some truth tellingcess. This need not necessarily
be through prosecution of those involved, partidulgiven the problems surrounding
the continued existence of Diplock Courts. Thengrg of amnesty has of course
featured in truth processes elsewhere. In SoutitaAthis has been linked to co-
operation with a truth process. This was not umty the case in South America
with the consequence that the Inter-American CofirHuman Rights condemned
amnesty laws in certain jurisdictions.

Conclusion

The issue of victims is one of the most sensitiattens to be dealt with in the context
of the peace process. However, it is a matter hwhioust be addressed
comprehensively. As the Good Friday Agreemenedtat

“The tragedies of the past have left a deep andfqumadly regrettable legacy of
suffering. We must never forget those who havd drebeen injured, and their
families. But we can best honour them through estfrstart, in which we firmly
dedicate ourselves to the achievement of recotioifiatolerance, and mutual trust,
and to the protection and vindication of the humights of all.”

The suggestion is not that we ignore the needsatims but, on the contrary, bear
their pain in mind in determining the arrangemer@sded to establish a better society
in force. The way in which the government treattims can become a leitmotif for
the new society which we wish to build. All must treated equally and there can be
no distinction because of the status or motivatibwho their killers were. While all
parties to the conflict have a responsibility irstregard, there is a particular onus on
government, because of its obligations under imtgonal law and its role in society,
to now establish a pattern of open and transpdremaviour which will become the
norm for government in the future.

CAJ therefore suggests that the issue of trutroonbe addressed in the context of a
full and informed examination of the past. Thenastbe acknowledgements from all
parties to the conflict including the state thabmgs were committed. There must be
undertakings to co-operate with a fair and imphttiath seeking mechanism. Co-
operation on the part of the state must includé didclosure of material including
documents relevant to the conflict. Nothing caneRempted from this undertaking
save information which would clearly put someor#ésin danger. The truth seeking
mechanism must be properly equipped in terms oéstige and powers. It must be
time limited, have a clear mandate to examine tmdlict and its origins and must act
in accordance with international human rights séadsl. In the event that amnesties
are granted they must be accompanied by discl@hoet offences committed.



