CAJ's Commentary on the

Updated | mplementation Plan for the Criminal Justice Review
and the

Criminal Justice Oversight Commissioner

Background

The Criminal Justice Review

The Belfast Agreement of April 1998 provided, inddin, for“...a wide-ranging review of
criminal justice (other than policing and those asfs of the system relating to the
emergency legislation) to be carried out by theiBni Government through a mechanism
with an independent element, in consultation withpolitical parties and others"” This led
to the creation, on 27 June 1998, of the Criminatide Review Group; a semi-independent
body, composed of government representatives atepandent legal experts and
practitioners. In March 2000 the Review preseittetinal report to the Government,
proposing 294 criminal justice reforms for Northémgland. It subsequently fell to the
Government to reject or endorse these recommemdadiad, in consultation with the
respective criminal justice agencies, to decida iimetable for their implementation.

First Implementation Plan

In November 2001 the Government issued its respmnde Review, in the form of an
Implementation Plan. The Plan was a disappointritenbth CAJ and others who had been
active in relation to the Review. As expressedunsubmission at the time, we found the
Plan to be insubstantive in many respects andcpiatiy lacking in precise and detailed
information on botlhowandwhenthe Review recommendations were to be implemented.
Moreover, unlike the independent oversight arrareggsithat were put in place to monitor
policing reforms in Northern Ireland, the Plan wa$ accompanied by a Government
undertaking to create a comparable mechanism fenseeing criminal justice reforms.

Justice (Northern Ireland) Act 2002

Owing to the way in which the Review had formulaiisdcecommendations for reform, it
was clear that in order to implement many of isvBions, new legislation would have to be
passed and, in some cases, justice and policingnsomould first have to be devolved to
Northern Ireland. However the passage of legmtatvia the Justice (NI) Act of 2002, has to
date given little impetus to the implementationgass. The majority of its provisions have
not yet been commenced due in part to the facttizaty of the recommendations of the
Review were formulated on the contingency of theotigion of justice and policing powers,
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the prospect of which, is still quite distant. aleidition, CAJ was also concerned about
various shortcomings in the drafting of the Act,ieth in certain cases, resulted in the
dilution of the original Review recommendations.

In summary, post Implementation Plan and Justide @xdy a small percentage of the
Review’s recommendations were operational, theingaijustice agencies were not
committed to strict deadlines for implementatiod #ime substance of some of the original
Review recommendations had been reduced. Givesttiis of affairs, there was much hope
that a second implementation plan could provide mamentum to the reform process and
fill in the gaps left by the first Plan. What fols is a brief summary of CAJ’s general
comments on the revised Plan and then, in Sectiamibre detailed critique of the progress
in implementing specific recommendations in therfimain areas of interest to CAJ: human
rights; the prosecution; the judiciary; and thertau

Overview of CAJ’'s Response to the Updated Impleragah Plan

After considerable lobbying by CAJ and others,@wernment has now published an
updated Implementation Plan. On the whole we wetethis revised Plan as a significant
improvement on its original. In substantive terthg, information on timescales and content
is both more defined and comprehensive. Perhaps significantly, the Plan contains a
Government commitment to introduce a new Justitleddremedy the deficits of the Act.
Notable advances have also been made to preserdrtents of the Plan in a way which
promotes public accessibility.

()Timescales

In the majority of instances, the updated Plan nommits the responsible criminal justice
agency to a specified deadline for implementingrde®mmendation in question. While
some of the deadlines that have been set cleardyrige to contention and others are in
direct conflict with the Review (see “continuingno@rns” section), we nonetheless welcome
the fact that deadlines, even self-imposed one& hetually been set. The result is greater
transparency and increased government accounyabilit

Many of the most significant of the Review’s recoemdations were however formulated on
the contingency of devolution and the new Plangiaa little information on when these will
come into effect. Instead the Plan adopts theuagg of the Joint Declaration in stressing
that before justice and policing can be transfethede must be acts of completion of the
Good Friday Agreement, a functioning and stableesAg3y and cross-party agreement on
devolution of justice and policing powers, inclugliagreement on the potential institutional
arrangements.

(i) Substantive Revisions: New Justice Bill
As noted earlier, certain original Review recomnagrmhs were diluted or omitted in the first
Plan and subsequently in the Justice Act. ThedeeMPlan calls for fresh legislation to

amend those sections of the Act which had beetatian this way.

The amendments will include the following provisson



the Judicial Appointments Commission will be egtdigdprior to, as opposed to
after, the devolution of criminal justice and poig powers;

there will be equal limits on the length of servioeall members of the Commission
(formerly this limit only extended to its lay menmbg

the Commissioms a wholerather than just its lay members, will be reqdite be
reflective of the community in NI,

it will be a key objective of the Commission to agg in a programme of action to
secure a reflective judiciary in NI, consistenthwiihe principle of merit;

the Prime Minister will appoint the Lord Chief Juestand the Lord Justices of
Appeal based on the recommendation of the Firsid#éinand Deputy First Minister
(formerly the PM was merely requested to consutlhwhe First and Deputy First
Ministers);

the Lord Chief Justice’s consent for the establishihof a tribunal to remove or
suspend a member of the judiciary will be removed;

section 34 of the Justice Act in relation to thevpoof the DPP to refer instances of
police malpractice to the Police Ombudsman wilstvengthened to placedaity on
the Director to refeall such cases;

a new offence, of seeking to influence the DPP ouithegitimate cause, will be
created;

there will be a duty on the criminal justice agesdio have due regard to relevant
international and human rights standards in cagrgiut their functions.

It is envisaged that this Bill will go to Parlianten the Autumn and will receive Royal
Assent in Spring/Summer 2004. CAJ will closely monthe passage of the Bill at each
stage through the House to ensure that the Govertrexdéeres to all that it has undertaken in
the revised Plan, and to make certain that theiicte of the Review is fully reflected in the
drafting.

(i) Continuing Concerns

While CAJ is satisfied with many of the improvengeimt the updated Plan, we nonetheless
continue to have a number of concerns.

In terms of timescale, we have objections to tlemsegly unreasonable delay in
implementing certain Review recommendatibnsFurthermore CAJ has always stated that
criminal justice reforms in Northern Ireland must be subject to the uncertain outcome of
political developments. We are therefore concethatithose Review recommendations
which do not expressly require devolution are bhadgrward for implementation
immediately. The updated Plan states that thegsexgb Justice Bill will include a provision
to introduce the Judicial Appointments Commissidonmo devolution. It is extremely
important that all possible preparations are noindeade so that when the Bill is passed,
the Commission may be established without delay.

Secondly we are concerned about the continuingnaksef Government guidelines on how
recommendations should be implemented, particulardige case of recommendations which
have common application to all the criminal jus@ggencies. For example we feel that there
would be merit in the Government issuing basic mum guidelines on the implementation
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of recommendations such as human rights trainingtlae development of complaints
mechanisms. Indeed in respect of human rightsitrgy there is strength in the argument
that, in order to regulate this training, it shoblElmade a statutory requirement for all
criminal justice bodies. This would help co-ordmand synthesise the approaches of the
agencies.

Criminal Justice Oversight Commissioner

We welcome the Government'’s decision to createffiee of Criminal Justice Oversight
Commissioner, for which we have long campaignelde dreation of this office is an
extremely important development and it should bangew dimension of meaning and
substance to the Review process. In order to aggithe potential of this office, CAJ is
strongly of the opinion that it should be estalddion a statutory basis without delay.
Moreover public confidence in the Review will untdvedly increase, if it is clear that the
Commissioner will be sufficiently resourced andistesl by independent, expert staff.

To oversee the reforms to the police service, teeBiment appointed Tom Constantine to
lead a team of six other independent assessorsthietdS and Canada, a supplementary
expert team of international experts and locakeftaff. Overseeing implementation of

reforms to the criminal justice system is, purelyarms of scale, a much larger task and at
least equally deserving of such independent andréxgput. CAJ would moreover welcome
the inclusion of women in the staff of the Crimidaistice Oversight Commissioner as there
was a clear gender imbalance in the compositidhePolice Oversight Office.

If reports are correct that the first Review by @nersight Commissioner is due in December

2003, with publication of the report in January 20then recruitment of staff and the
development of a clear, statutory-based mandatepsrative.



Human Rightsand Guiding Principles

Recommendation 1
Human Rights Training

In response to the first Plan, CAJ stressed theoitapce of centralising human rights
training across the criminal justice agencies ahwbeated that a definite timescale should be
set by which all members of staff, at all levelande said to have received an adequate
standard of human rights training. The reviseanFiowever merely describes, in more
detail than the first, the various unilateral aitis that are currently being undertaken by the
respective criminal justice agencies but it does prescribe guidelines for human rights
training. Subsequently the content, quality amaescale for human rights training are not
consistent across the criminal justice sector.

CAJ would recommend that an independent audit lbeedaout on the efficiency of the
various types of human rights training, currentging carried out across all the justice
agencies.

We welcome the section of the proposed JusticevBilth will place a statutory duty on the
criminal justice agencies in Northern Ireland tovdnalue regard to relevant international
human rights conventions and standards in carmyuigheir functions.

Recommendation 2
Criminal Justice Aims

The Purpose and Aims document has been published #ie first implementation plan but

despite our request, it was not made the subjegtiblic consultation. The second Plan now
curiously states that a revised document on pugpasé aims will be published by December
2003. However it does not offer any explanationtasvhy there is need for a revised
document nor does it indicate whether the documalht on this occasion, be subject to

consultation.

Recommendation 4
Reflective Workforce

The response to this recommendation is rather gagapng. Even in view of the fact that
the Review places responsibility for developingrategy for securing a reflective workforce
on the agency that will administer justioce devolutionit would still seem only reasonable
that those currently holding this responsibilitpamely the NIO - would make an effort to
co-ordinate the work of the criminal justice agescio prepare for devolution. The Review
clearly envisaged the development of a single, arebing policy — in its own words a
“concerted and proactive stratégyThe revised Plan on the contrary merely degsrithe
varying activities that are currently in place topote equality and increase representation at
the level of individual agencies. Obviously thieates disparity in standards across the
agencies, with some being more proactive than sther



It is all the more pressing on the NIO to co-ortinactivities in this area, given that the
Review made the recommendation in March 2000. elfane to wait for devolution of justice
and policing before attempts will be made to achiawreflective workforce, then this may
well give rise to a considerable and entirely ueatable delay. Indeed, recruitment of
prosecutors for the new Prosecution Service inidort Ireland is already underway, without
being subject to the requirements of a new “reflecivorkforce” strategy.

Recommendations 5 and 6
Equity Monitoring

We encouraged the NIO to commission independentarel into the use of equity
monitoring and to make public the results. Unfodiely however, the independence of this
research is questionable given that lead respditgifar this matter lies with the Research
and Statistics Sub-Group of the Criminal Justiceaflo We also urged the DPP to consult
with the Crown Prosecution Service on their expegeof equity monitoring in relation to
race.

The revised Plan envisages a gradual “phasingfietjaity monitoring on a pilot-type, basis.
Dates have now been set for the start of this pobait the Plan is ambiguous about when
exactly equity monitoring will be implemented inlfuMoreover, it is stated in the Plan that
the initial phases of equity monitoring will contexte on reviewing data such as age and
gender, which is in fact already gathered durirggglosecution process. The Plan does not
refer to any action being taken to monitor commumiackground, despite the Review’s
express recommendation.

Recommendation 7
Statements of Ethics

Improvements have been made in developing thismegendation since the first Plan. Dates
have now been set for the publication of statemehtsthics from all the criminal justice
agencies. It must also be remarked that on thismmetendation the Government has
surprisingly given basic guidelines on certain ardat the codes of ethics should cover and
the standards they should be guided by. Furtherntioee Plan emphasises the importance of
having a co-ordinated approach across the agengiesrder to achieve a degree of
consistency in the codes. We recommend that siglaelines should be formulated by the
Government in relation to human rights trainingngdaints mechanisms and other matters of
common interest to all criminal justice agencies.

Since the NIO has had a long-standing code of £thie are surprised to note that there
appears to be no intention to update this stateneriight of the Review and prevailing
international standards, such as the ECHR whichomds recently been incorporated into
domestic law via the Human Rights Act. Moreover MO Code of Ethics does not seem to
contain the kind of material envisaged by the Rewas belonging in a code of ethics. It is
unclear from the Plan whether or not this code Wwél updated but on the basis of our
comments above, we strongly recommend its revision.

On the matter of consultation, we welcome the faat the Human Rights Commission and
Equality Commission will be consulted on the staatnof ethics, however we strongly



recommend wider consultation with all relevant stalders in the community, voluntary
and political sectors. It is important also thasgng as well as new codes will be subject to
consultation and this is not clarified in the Plan.

In terms of the contents of the ethics statemehts,Plan prescribes that all statements of
ethics should contain a clear policy prohibitingmicership of any organisation whichyy*

its policies or actions, is clearly committed tdiag contrary to the law or the interests of the
criminal justice systein It also recommends the inclusion of disciplyparrangements for
breach of the ethics statement. We understanddhpace a mandatory requirement on all
the criminal justice agencies and hope this wilcbafirmed.

Recommendation 8
Membership of Organisations

Following on from the last point, it is clear thidte Government has now accepted this
Review recommendation on membership of organisatiom agrees that it should form part
of the statement of ethics.

We are concerned however that the scope of thennmeemdation may be reduced by a
restrictive interpretation of the phrasacting contrary to the interests of the criminastice
systerfi The Plan states that the scope of this phrasenbt yet been open to discussion and
we would therefore strongly recommend the issuarfcguidelines on interpretation as a
matter of immediacy.

Recommendation 9
Defence Lawyers

Action in relation to this Review recommendationshbeen given a more focussed
framework since the first Plan. There is evideti a concerted approach will be taken
across the criminal justice agencies (as opposdldetpiecemeal approach of the first Plan)
to consider organising a training programme onrtile played by defence lawyers in the
administration of justice.  While a deadline ofp&smber 2003 has been set for the
introduction of an outline programme on this issties clear from the Plan that we are only
at the beginning of a long process. It is disapiag therefore that a target date has not been
fixed for the complete development and introductdérthe programme. Furthermore, there
is no evidence of an intention to consult on theteot of this proposed new training.

The Plan does not discuss the issue of introduameffective and independent mechanism
for investigating all threats made against defdawg/ers, as recommended by the Review.
As explained in our previous commentary on the ftlan, CAJ clarified that the PSNI are
not, in the view of the UN Special Rapporteur oa thdependence of Judges and Lawyers
considered sufficiently independent for this pug@sd that therefore a new mechanism
should be developed.

Recommendation 10
Bursaries for Legal Training



The status of this issue remains unchanged frorfirdié®lan. No progress has been made to
secure funding to financially assist students witgoueable to afford the high costs associated
with legal training for the Bar. This may giveeito severe under-representation of certain
economic and social groupings and inhibit the dgwalent of a truly representative Bench.
Although practices are slowly evolving to encourag@ointment to the Bench from among
the ranks of solicitors, it is still the case thhe majority of judges come from former
barristers. If the State is genuinely endeavoutmdhelp create a Bench which is truly
reflective of all of society, proactive measuressinbe taken to help open this process to
persons from all social and economic backgrounds.

Recommendation 16
Complaints Mechanisms

While some progress has been made to meet thimmmeadation at the level of individual
agencies, no effort appears to have been madertwohi&se approaches across the criminal
justice sector. We would argue that the Governnsbéould issue basic guidelines on the
design and operation of complaints mechanisms and fleadline by which all agencies
must comply with these guidelines. This would sts#ie work of the Chief Inspector of
Criminal Justice, who will be responsible, amonigeotthings, for evaluating the operation of
complaints mechanisms. The Plan states that thet Gervice, NIPS and PBNI currently
make complaints papers available for independealuation. This is encouraging, however
it would be preferable if this were an official ptige, conducted periodically by all criminal
justice agencies.

We do not accept that a complaint is deemed to hees independently assessed, if the
assessor is a member of staff of the agency coedeatbeit unconnected to the complainant.
We are encouraged therefore by the new complaimshamism being developed by the
Prosecution Service which intends to utilise ardépendent figure” to ensure fairness of
procedure and encourage more people with valid @ntp to come forward. Although not
expressly stated in the Plan, it appears thatpdison would not be a permanent member of
the staff of the Prosecution Service. It is alsatesl in the Plan (r.55 and 56) that this
independent figure will regularly review the worgsof the complaints mechanisms of the
prosecution service overall but it is not clear whigs aspect will be introduced.



Pr osecution

Recommendation 17
Single Independent Prosecuting Authority

The Review recommended the creation of a singtleepandent prosecuting authority for NI,

so that all prosecutions, even those of a minoureatshould be conducted by a single
prosecution service and no longer conducted byptiliee. Certainly measures have been
taken via the Act and now the second Plan to hedpare for the introduction of a single

prosecuting authority. A change management teanbéas employed to assist in planning
this expansion and modest targets have been sttdfatevelopment of new regional offices,

the recruitment of prosecuting staff as well as anmesource and administrative personnel.
However it is our firm view that the Review enviedga new service and not simply an
enlarged version of the current one, which is essgnwhat the Plan and the Justice Act are
delivering.

We believe that in order to command public confaethe prosecution service have to take
steps to illustrate that it is truly independemt,ensure a reflective workforce, to conduct
equity monitoring, to revise the practice of givingasons and to develop a genuinely
independent complaints mechanism which has theidemde of the public. Moreover, it
cannot be emphasised enough that independence @mlingability are not mutually
exclusive and very careful consideration must beemito ensuring the correct balance of
arrangements in this regard. This is crucial giae the public confidence which has been
lost in the Prosecution Service over the past years

Recommendation 19
Statement of Ability and Determination to Promptavestigation (A. 6(3) powers)

It was obviously the intention of the Review, ircluding this recommendation, that the
existing 6(3) powers should be reinforced and theiage increased, consistent with the
proposals for the prosecution to take over respditgifor all prosecution on behalf of the

State. This power is now referenced in the Actespmably for the purposes of

reinforcement and the revised Plan commits thegmuason service to include in its new

Code of Practice - due in December 2003 - guidslorethe use of this power. We hope that
these guidelines will capture the spirit of the Rewrecommendation, whose intention was
not, as suggested in the plan teetain” Section 6(3) powers but to give them new
momentum and a degree of enforcement (via R.20)ases where the police do not
satisfactorily respond to a 6(3) order.

Recommendation 20
Power of Prosecutor to refer to Police Ombudsman

To encourage the use of Section 6(3) powers (abdke)Review recommended that the
Prosecutor should also be given a new statutoryepdw refer a matter to the Police
Ombudsman in cases where an investigation proniptede Prosecutor under 6(3), was not
satisfactorily carried out by the Police. This s/musly a very important accompaniment to
Section 6(3) powers as it provides the Prosecuiitiht & form of recourse if his or her



instructions are not properly met. The Justicet Atready provides the statutory

arrangements for the operation of this new prowidioit the Plan states that the relevant
section will not be commenced until April 2005. Wannot find reason for this seemingly

arbitrary and disproportionate delay in bringingraportant recommendation into force.

We believe that recommendation 20 should be imphteceimmediately. However the
provisional legislative arrangements, provided for S. 34(4) of the Justice Act are
unsatisfactory, as they seem to require the Dirdotdirst consult with the Ombudsman and
Chief Constable before exercising the power torrafeomplaint against the police to the
Ombudsman. The proposed Justice Bill is an oppiytto address this anomaly.

Recommendation 21
Malpractice Allegations to be Investigated

S.34 of the Justice Act provides for an amendmemihé Northern Ireland Act, whereby the
DPP is added to the list of persoaisle to refer a complaint of police malpractice to the
Police Ombudsman. CAJ were extremely concernedl tthia most important Review
recommendation had been diluted in the draftinthefAct. The relevant provision — S.34 -
failed to place astatutory dutyon the DPP to refer cases of police malpracticehto
Ombudsman, as was the express recommendation dRetiew. The revised Plan now
contains a commitment to amend S.34 of the Jusiitdy way of a new Bill, so as to place
a duty on the Director to refer all cases of pohealpractice to the Ombudsman. We will
scrutinise the Bill to ensure this commitment ikyfueflected in the Bill.

Furthermore, taking into account the time neededttie passage of a new Bill, we still
cannot find justification for the undue delay inpl@menting this new provision. The Plan
states that its introduction will cbincide with the commencement of the phased
implementation of the new Public Prosecution Sefvidhich is due to occur in April 2005.

It is likely that the intended Justice Bill will ceive royal assent in Spring/Summer 2004.
There should clearly be no objection to commenémsg) provision at that time rather than a
year later, as the Plan suggests. This is paatigulthe case, considering that this
recommendation is key to building public confidentéhe new Prosecution Service.

Recommendation 23
Scrutiny of Decision to Prosecute

The information in the revised Plan is not much ambed from the original Plan and
indicates that little consideration has yet beevemjito this recommendation. Resource
implications were cited in the first Plan as a [assrestricting factor for introducing a
policy on this matter and certainly the revisednP$aiggests that thinking has not been
particularly developed. No strict deadlines haeerbset and the action, listed in the Plan,
which is due to commence in December 2003, appeabg lacking in both structure and
substance.

Recommendation 46
Relationship between Prosecution and Attorney Gener
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According to the Plan, the Justice Bill will creaenew offence that makes it illegal to seek
to influence the Prosecutor without legitimate @audVe welcome this amendment to the
Justice Act and would urge that this section is m@mced as soon as the new legislation is
passed.

Recommendation 49
Giving of Reasons

CAJ has previously commented on the relationshipvdéen the lack of public confidence in
the independence and impartiality of the ProsenuBervice in Northern Ireland and the
continuation of a strict policy by the DPP not twegreasons for failure to prosecute or
decisions to prosecute, particularly in politicatlyntroversial cases.

The first Implementation Plan gave no indicatioattthe policy of the Prosecution Service
was likely to change in regard to this matter. Bezond Plan has slightly developed this
position but such developments are rather insubatart states that the Director, in light of
the ECHR Jordan decision, has reviewed his polingy may, in exceptional cases only,
where there is a reasonable expectation that reasitiibe given and where death is or may
have been occasioned by agents of the State, evrtgarting from his general policy.

In an effort to promote transparency and encoupadpiic confidence in the new Prosecution
Service, we will encourage the Director to consi@fting unambiguous public statements
(in the codes of practice/ethics or otherwise) on:

(a) the procedure that should be adopted when makitegigion to prosecute or not;

(b) the considerations that are applied in decidingtidreor not to give reasons for a
prosecutorial decision, including a legal testétedmine when a matter is within the
“the public interest” or not?

It is also in our view inevitable that the refuséthe Director to give reasons for his failure
to prosecute in past cases will continue to bligbtprospects for full public confidence in
the new service. This is particularly the casemtine leadership of the prosecution has not
changed. We would encourage the Director to chargpolicy in this regard, particularly in
light of the rulings in Jordan et al.

Recommendation 50
Prosecution Service Publications

We are concerned that the DPP’s office may be pré¢éing S.39 of the Justice Act as
meaning that the Prosecution Service is not requioepublish an annual report until the
completion of reform which is scheduled, accordiaghe Plan, for December 2006. We
believe that there should be an obligation on theviSe to publish annual reports on the
progress of the pilots and the gradual implemeortatif reforms, particularly given the fact
that the Government stated in the updated Planttbansiders the report as “....an important
accountability mechanism for the prosecution sefvic

% Updated Criminal Justice Review ImplementatiomPfey 45.
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Recommendations 55, 56 & 57
Complaints Procedure for Prosecution Service

We are pleased that the Prosecution Service haseceits policy on this matter since the
publication of the first Plan and has now undentaie develop an independent complaints
mechanism by November 2003 with full publicatiom amtroduction (as part of the pilots) in
December 2003. We were also delighted to note MratAnthony Harbinson, during his
presentation at the recent information sessiorhemew Prosecution Service, stated this the
complaints mechanism will be subject to public adtaion.

Under the new complaints mechanism it appearsahdindependent figure” will assume
responsibility for dealing with complaints at thedl stage of the complaints process. We
trust that the steps prior to this stage in thec@ss are equally transparent and independent
and that each complainant is entitled (and indemtb@aged) to pursue the complaint to the
final level. The Plan also suggests that the ieddpnt figure will not be a permanent
member of the prosecution service staff. We welkedins development but seek assurance
that the person selected for this important pasisiball command the confidence of all of the
community as well as being suitably qualified.

Judiciary

Recommendation 68
Merit Principle

There has been no progress made on articulatingptin@onents of the principle of “merit”
since the first Plan. We therefore wonder howGbert Service can confirm, as it does in
the Plan, that this recommendation is fully impletee when the principle itself has not yet
been defined? CAJ previously remarked that faitondefine the principle of merit indicates
a dismissal of the comments made by the Revievihnismtatter. We further recommended
that the components of merit should be articulaettie relevant Code of Practice for the
new Judicial Appointments Commission.

Recommendation 69
Judiciary to be Reflective of Society

It appears from the second Plan that the Governhreshow decided to accept the Review’s
recommendation that achieving a reflective judicgtould be atated objectivef the

Judicial Appointments Commission. The Plan conditimat arrangements will be made to
include this clause in the Justice BiIll.

The second Plan also accelerates the establistohtrd Judicial Appointments
Commission, which will now come into force beforvdlution (2003).

Recommendations 77-80
Judicial Appointments
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In CAJ’s response to the first Plan and in subseguserventions, we criticised the
Government for making the establishment of theclabdAppointments Commission
contingent on devolution, as this was not the esgnetention of the Review. The revised
Plan now finally contains a Government commitmenhtlude in the proposed Justice Bill,
a provision which will amend the Justice Act andwlfor the establishment of the
Commission before devolution. A date has not wenbset for this event. However we
believe that given the considerable period of tihat has already elapsed between the
Review and the revised Plan, this part of the Bitbuld be commenced as soon as the Bill
become law.

In terms of the composition of the Judicial Appameints Commission, CAJ had always held
the view that lay membership should at least elpgal membership, even though this was
not a Review recommendation. Given this positwawere very disappointed that the
Justice Act not only provided for greater repreagonh of legal members but also contained
unequal conditions of service for lay and legal rhers. This equality deficit has now been
addressed to a certain extent. The new Bill witjuire that legal members as well as lay
members must be representative of society ancethatl standards will apply in relation to
the duration of service on the Commission of batiugs.

CAJ is however still strongly of the opinion thaetnumber of lay members on the
Commission should equal the number of legal memlasrg is for the Scottish Judicial
Appointments Board.

Recommendations 75 & 85
Appointment Procedure for Lord Chief Justice anddLéustices of Appeal

The revised Plan has strengthened the role ofitkednd Deputy First Ministers with regard
to the appointment procedures of the Lord Chiefidasnd the Lord Justices of Appeal. In
the first Plan and subsequently in the Justice thet Government did not fully accept the
recommendations of the Review and provided only@orsultation between the Prime
Minister and First and Deputy First Ministers. Ndwewever this section of the Justice Act
will be amended in the new Bill to the effect thta@ First and Deputy First Ministers acting
jointly will, based on the selection of the Judid@pointments Commission make
recommendation for appointment to the Prime Mimjsidno “in turn will recommend
appointments on that basisWe understand this amendment to mean that tineePMinister
must accept the recommendations of the First aquid=irst Ministers and will monitor the
text of the Bill to ensure that it reflects thisdemstanding.

Recommendation 107
Code of Ethics for the Judicial Appointments Corsiars

The revised Plan states that the code of ethicshéoCommission will be drawn up after the
group has been officially established. In lightlod important role that the Commission will
play in making the appointment process more tramespaCAJ would strongly advocate a
public consultation exercise on the content ofab@e. The extensive public consultation
exercise that was carried out under the auspicteedbcottish Executive consultation paper,
“Judicial Appointments: An Inclusive Approach” pexthe merit of this approach and
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clearly influenced the structure and mandate ofitigicial Appointments Board for
Scotland, which began its work in June 2002.

Recommendation 90
Encouragement of Applications

The Review recommended that efforts should be n@adgmulate interest in becoming a
judge, particularly in formerly underrepresenteglaarof society. This is a very important
recommendation, the implementation of which woulelagly assist the range of other
measures being taken to create a reflect judie@adyBench. We are disappointed to note
that over three years after the Review, therdtle kvidence from the Plan, of work being
done to make this recommendation a reality. Thammation in the Plan merely states that
consultation on this matter between the Court $epkquality Commission, Bar Council
and Law Society will be completed by the end of200ith no timescale set for the
elaboration of a joint programme of action. Tlsi€ontrary to the Review, which states, at
Recommendation 94 on the timing of implementatibat those elements of the judicial
appointment strategy which do not require legistashould be “adopted for implementation
at an early stage and be operated within the agistiructures”.

Recommendation 93
Monitoring Background of Applicants for Judicial gggntment

We are encouraged by evidence in the revised Phachvgtates that the Court Service is
developing arrangements to monitor religious ahaietprofiles and candidates with
disabilities. This process should be ready forlempentation by September 2003. If the
monitoring procedures are successful we hope tieatesults will be fed into the research on
equity monitoring being carried out by the NIO.

Recommendation 96
Oath

The judicial oath has unfortunately not been ndised to the extent that CAJ had
recommended in its original submission to the Re\aed the revised oath has now been put
in effect via the Justice Act. While the new oathlonger requires candidates to swear
allegiance to the Queen, it retains language wiatdrs to the monarchy, namely by its use
of the word “realm”, as opposed to the more broadigeptable “jurisdiction”.

Recommendation 99 &101
Development of Judicial Training

We believe there should be public consultatioreiatron to the training plan mentioned in
recommendation 99. In addition we believe thisusthtwe publicly available.

In Recommendation 101, the Review recommendedrtattion training should be

mandatory for all members of the judiciary. Theised Plan states that it accepts this
recommendation, when in its own words, it express&yes thatihduction training is not
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mandatory [although].....it is invariably the casathudges accept the induction training
that is offered” We cannot see any valid reason for refusal tepicthe Review’s
recommendation in this respect, considering thérakty of training to the Review as a
whole, across all agencies.

Recommendation 104-106
Judicial Tribunals

CAJ welcomes the fact that the Justice Bill willeard the provisions of the Justice Act,
which currently require that the Lord Chief Justisast issue his consent before a judicial
tribunal can exercise its power to suspend or rengomember of the judiciary. This was not
a Review recommendation and should never have flaead in the Justice Act.

In a number of other aspects however, we still eveli that the response to this

recommendation is inadequate. It is clear thaR&eiew recognised there was a problem in
relation to judicial accountability and made linditeecommendations in order to remedy this.
However, the relevant provisions in the Act quattig official acceptance to such an extent,
that it is unlikely they will satisfy even the masbdest concern about whether the judiciary
are held properly to account.

The tribunals which are envisaged in the Act canmotany sense be described as
independent. Two of the three members will be appd by either the Lord Chancellor or

the Lord Chief Justice and will be current or efijudges. The third member of the tribunal
will be appointed by the First and Deputy First Mter and will be a lay person. That
person cannot be chair of the tribunal. The Lordie€ Justice is also given sole

responsibility for devising the codes of practie&ating to the handling of complaints against
the judiciary.

Courts

Recommendations 124-128
Public Outreach and Information

CAJ is encouraged by the outreach and educatiosuresthat have been developed by the
Court Service. We would recommend that these iieBvare kept under close inspection
and are evaluated to ensure that they achieveetsieed impact.

Recommendation 135
Simplification of Dress

There has been no change in policy on this matteeghe first Plan. We therefore want to
re-state our opposition to the current dress agaramts on the basis that they may impede
access to justice. We regret that the Governmanfdiled to assume responsibility for
making decisions on this matter and has cededligtietion for the matter to the judiciary.
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This is unacceptable because it is highly unlikbbt the judiciary or the professions will
implement the recommendation. There is also netatbile for implementation.

Recommendation 136
Simplification of Language in Courts

The measures taken by the relevant agencies tonmegp this Review recommendation
appear to be very underdeveloped. The Review ates@ositive and effective action not
just mere consideration. Greater attention need® tpaid to this matter by the responsible
agencies if court services are truly intended tpuigicly accessible and externally perceived
to be fair and transparent.

Recommendation 141
Symbols

The rationale of the proposals for change insidectiurtroom was the necessity of creating
“an environment in which all those attending caam feel comfortable.” It is therefore
deeply regrettable that the Act has allowed theadR@pat of Arms to remain inside a number
of courtrooms and on the exterior of courthousesre/lit was previously displayed.

16



17



