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What is CAJ?

The Committee on the Administration of Justice (LAis an independent human rights
NGO founded in 1981 and affiliated with the Intéromaal Federation of Human Rights. The
Committee seeks to secure the highest standaitthe iadministration of justice in Northern
Ireland by ensuring that the government complieth wis responsibilities in international
human rights law. CAJ is well known locally andemtationally, having worked for many
years with those affected by the conflict in North&eland. CAJ has campaigned on behalf
of individual cases and on improving the inquestey, has successfully taken cases to the
European Court of Human Rights and has publishednmabon a wide range of policing and
criminal justice concerns over the years. The adsgdion has been awarded several
international human rights prizes, including theeBe&k Human Rights Award, and in 1998
was awarded the Council of Europe Human RightsePidz efforts to mainstream human
rights and equality in the provisions of the peaegotiations.



Introduction

Between 1966 and 1999, there were 3636 deathdudtthle to the conflict in Northern
Ireland! many of which remain unsolved. In the years sitlee Belfast/Good Friday
Agreement, these unresolved deaths remain a consnpart of everyday life in Northern
Ireland. The Good Friday Agreement, for a varidtyeasons, elected to focus on the future
rather than on the past. The opening preamble mialasar that it is precisely to honour
those affected by the past that Northern Irelardicdges itself to a future of reconciliation,
tolerance and mutual trust, and to the protectioth @indication of the rights of all.Ten
years after the Agreement, the question remainghghét is possible to commit to a shared
and peaceful future without addressing the legddthieopast?

In June 2007 an independent Consultative GrouphenRast was established by then-
Secretary of State Peter Hain to collect ideasam to deal with the legacy of the conflict in
Northern Ireland. In January, 2008, the Consuka@roup concluded its investigation. In a
speech on May 30, 2008, the Consultative Groupemded key challenges to dealing with
the past, stating thathere are issues from the past that must be dedh if we are to truly
ensure that we do not repeat the mistakes of the"fa

This paper is intended not only as a responseddCibnsultative Group on the Past, but to
inform the wider public debate. It is not the roleCAJ to develop a model for dealing with
the past but to identify the difficult issues tivabuld need to be addressed by any such
model. Over the years, CAJ has developed a sefigsiiples against which any truth
recovery process or dealing with the past initatimust be judgeti These principles are
drawn from a mix of international human rights stards, international good practice and
CAJ’s assessment of the human rights problems rieatl to be tackled in the specific
situation of Northern Ireland. Any method for degliwith the past should be measured
against these criteria to ensure compliance witmeakiic and international human rights
standards.

In the remainder of this paper we elucidate furibera number of specific aspects of these
principles, in particular the requirements of coiapte with Article 2 of the European
Convention on Human Rights, how a process that doésnvolve prosecutions can meet
with human rights and rule of law obligations, ahd importance of dealing with the socio-
economic legacy of the conflict.

! McKittrick, David; Kelters, Seamus; Feeney, Bridimornton, Chris, Lost Live€Edinburgh, Mainstream
Publishing, 1999, p. 1474, Table 1

2 Good Friday Agreement, Declaration of Supportapar

% Speech, Consultative Group on dealing with the, Rday 29, 2008; http://www.cgpni.org/latest-nevEall-
text-of-key-note-address/

* See appendix 1




Section I: Complying with Article 2 of the EuropeanConvention on Human Rights

CAJ would suggest that if Northern Ireland is tg@&ge in a meaningful process to deal with
the past, any mechanism proposed by the Cons@t&ieup must be compliant with Article
2 of the European Convention on Human Rights (EC&#Ra minimum standard. To comply
with Article 2, the requirements are those setiauiordan v UK namely independence,
effectiveness, promptness and transparéncy.

1.1 The Development of Procedural Protection intiste 2

Barring exception$ the right to life found in Article 2 is acknowleeld to be one of the most
fundamental rights. In a series of recent judgmethis European Court of Human Rights
(“the Court”) has significantly broadened the scafeArticle 2, extending its application
beyond the use of lethal force to the planningdoch use of force and to its subsequent
investigation. InMcCann and others v. the United Kingdgnthe Court confirmed that
Article 2 applies both in situations where it igméted to intentionally kill an individual and
in situations where death may be an unintendecbmecof State actiohThe Court went on

to set a standard to guide state law enforcetsein tise of force. It stated:

"In this respect the use of the term 'absolutelyessary' in Article 2(2) indicates that
a stricter and more compelling test of necessitgtrbe employed from that normally
applicable when determining whether State actiomégessary in a democratic
society under paragraph 2 of Articles 8 to 11 ofe thConvention®

Further and of most relevance in this context,Gbert emphasized that the right to life was
only meaningful where procedural protections werelace to ensure that the exercise of
force was subject to independent and public sgrutin

“The Court confines itself to noting, like the Qmission, that a general legal
prohibition of arbitrary killing by the agents ohe& State would be ineffective, in
practice, if there existed no procedure for reviegvihe lawfulness of the use of lethal
force by State authorities. The obligation to pobtehe right to life under this
provision (art. 2), read in conjunction with thea&t's general duty under Article
1(art. 2+1) of the Convention to "secure to evewyomithin their jurisdiction the
rights and freedoms defined in [the] Conventioréquires by implication that there
should be some form of effective official invediayawhen individuals have been
kiled as a result of the use of force by, inteios| agents of the StdtgCAJ’s
emphasisy.

In McCann, the Court articulated a procedural aspect inchatl which is distinct from its
substantive requirement. This procedural aspecos®p a positive obligation on the State to
investigate deaths which may have occurred in timiaof Article 2. In later decisions, the

®(2003) 37 EHRR 52 paras 106-109

® European Convention on Human Rights 1950 Ai ®hichthe article contains exceptions for the cases of
lawful executions, and deaths as a result of "8eeaf force which is no more than absolutely nearg8sn
defending one's self or others, arresting a suspdcgitive, and suppressing riots or insurrection
7(1995) 21 EHRR 97, para 148.

81d. at para 149

°|d. at para 161.



Court expanded upon this procedural aspedtaya v. Turkeyit held that the obligations of
Article 2 mandated that a State must carry out féectve official investigation when an
agent of a State is involved in the exercise ofidefforce’® In the joined decisions of
Jordan', Kelly*?, McKerr*® and Shanaghan v. UK’ the Court focused on the minutiae of
the investigative proces3examining in detail the police investigative presethe Coroner's
inquest, the role of the Director of Public Prodeams and the absence of criminal
proceedings in a manner hitherto avoided in the eftim context® The European Court
made clear that the UK violated Article 2 by fagjito thoroughly and effectively investigate
the killing of twelve individuals, some by stated@s and some in circumstances suggesting
collusion?” Article 2 breaches considered by the Court inaubet were not limited to:
failure to interview pertinent eye-witnessdoerdan and Shanaghan); failure to ensure the
adequate execution of forensic tests at the scetieeancident §hanaghan; and failure to
contact family members to indicate that the deakasel been killed by an agent of the State
(Jordan, Kellyet al. andvicKerr).'8

The notion that failure to satisfy the procedurspect of Article 2 could in and of itself
constitute a breach of Article 2 was confirmed untlier Turkish cases. IBulec v Turkey
the Court again found a violation of Article 2 dmetgrounds that the investigation of the
killing “was not thorough nor was it conducted by independethorities”*® While the
obligation to carry out an effective investigatioio unlawful or suspicious deaths comes
into play primarily in the aftermath of a violenhdh suspicious death, the procedural
obligation to investigate under Article 2 may beived in certain circumstances. As recently
as 2007 irBrecknell v. UK the European Court interpreted Article 2 ECHRm@sning that

“Where there is a plausible or credible allegatiopiece of evidence or item of
information relevant to the identification, and at@al prosecution or punishment of
the perpetrator of an unlawful killing, the authies are under an obligation to take
further investigative measures. The steps thailitbe reasonable to take will vary
considerably with the facts of the situatic.”

Recent jurisprudence from the European Court hasified the criteria by which the
procedural aspect of Article 2 ECHR might be evidda Article 2 requires that the
investigation beindependenit, effectivé’, prompt®, and transparent’ The Court further

9 Kaya v. Turkey(1999) 28 EHRR 1, paras.86-91.
1 Jordan v. UK(2003) 37 EHRR 52
2 Kelly v. UK App No. 30054/96 Judgment of 4 May 2001
13 McKerr v. UK, (2002) 34 EHRR 20
4 Shanaghan v. UKApp. No. 37715/97 Judgement of 4 May 2001
!5 Fionnuala ni AolainTruth Telling, Accountability and the Right to Life inftwern Ireland [2002],
I1£6uropean Human Rights Law Review , p.580 for aofoitl grounds
Id.
Y These principles have also been canvassed irtlefiseries of recent Turkish cases includdgur, Cakici,
Tanrikulu, Yasa, Gulec, Salman, Ertak and Timurtas Turkey.
18 Fionula ni Aoilain, Truth Telling, Accountability and the Right to Life infwern Ireland [2002] European
Human Rights Law Review 580
Y Gulecv. Turkey(1999) 28 EHRR 121 at para 82.
20 Brecknell v. UKApp No. 32457/04 (2007) at para 71.
2 Gulec v. Turkey(1999) 28 EHRR 121 at para 82.
22 Ergi v. Turkey(2001) 32 EHRR 18 at para 79; see &aga v Turkey(1999) 28 EHRR 1 at para 124 ,
“capable of leading to determination of whetherfiree used in such cases was or was not justifietr the
circumstances .”.



expanded these rights kelly and others v. UK(“the authorities must act of their own
motion, once the matter has come to their attenfidvey cannot leave it to the initiative of
the next of kin either to lodge a formal complaintto take responsibility for the conduct of
any investigative procedures>)This criterion has been echoed by domestic junig@nce in
the House of Lords iR v. Secretary of State for the Home Departmentparte Amin?®
The decision inAmin makes it clear that, in accordance with the Eumapgrisprudence,
such an investigation must be thorough and effectimdependent, prompt, public and
accessible to the family of the decea%ed.

1.2 Article 2 Compliance and Current Mechanisms for Ipstigating Controversial
Deaths

Following the Jordan et aldecisions, the European Court introduced stristandards as
regards those killed by state forces or as a refwtleged collusion between state and non-
state actors. While the Court acknowledged thatesoombination of remedies suggested by
the UK?® could satisfy the procedural aspect of Articlér2these instances, they had fiot.
The investigation had to be capable of leading detarmination of whether the force used in
such circumstances was or was not justified inctrmumstances and to the identification and
punishment of those responsibfeln response to the Court’s decisionJordan et a) the

UK government has subsequently presented a packageasures to the Council of Europe
outlining the steps it has taken to implement tdgment of the Court and to ensure that
future investigations comply with Article 2. Thesgeasures included the passage of new
legislation such as the Human Rights Act and trguihies Act, the establishment of the
Office of the Police Ombudsman (“*OPONI”), the e$ifbment of the Historical Enquiries
Team (“HET”), and reform of the Coroner's Inquestsd the Prosecution Service. In
February 2005, the Council of Europe welcomed ttigatives already takéh but stated
that further measures were still needed and tipéd @ction was necessary to address deficits
in investigations?

% seeKelly v. UKApp. No. 30054/96 Judgment of 4 May 2001 at par4Such promptness was regarded by
the Court as essential in maintaining public caerfick in the maintenance of the rule of law and-@venting
any appearance of collusion in or tolerance ofwhlhacts.”

#geeKaya v. Turkey(1999) 28 EHRR 1, paras 98, 105. See @latec v Turkey(1999) 28 EHRR 121 at para
82, where the father of the victim was not inforneédhe decisions not to prosecu@gur v Turkey(2001) 31
EHRR 40 para 92.

% Kelly v. UKApp. No. 30054/96 Judgment of 4 May 2001 at para 9

%R v. Secretary of State for the Home Departmenipaxt Amin [2003] 4 All ER 1264 [HL]

?71d. at 1280, para 32

28 Jordan v. UK(2003) 37 EHRR 52 at paras 100, 117, in whichitKehad argued that a combination of police
investigation, review by the DPP, the inquest syséid the possibility of civil proceedings had sféd the
procedural requirement of Article 2.

291d. at paras 142-143, 145; Doherty and Magéevestigating Lethal Force Deaths in Northern Ineth the
Application of Article 2 of the ECHBelfast; Northern Ireland Human rights Commissieabruary, 2006,
p.5, para 4

30 Jordan v. UK(2003) 37 EHRR 52 at para 1&&e alspBell, Christine; Keenan, Johannast on the Way
Home? The Right to Life in Northern Irelgritburnal of Law and Society; Vol. 32, No. 1, Magd05, p. 72.

31 Doherty and Mageemnvestigating Lethal Force Deaths in Northern Ineth the Application of Article 2 of
the ECHR Belfast; Northern Ireland Human rights Commissieabruary, 2006, p. 6, paras 7-8. These
initiatives include but are not limited to the ddishment of OPONI; the establishment of the SCRIN]I); the
option for families to judicially review decisiom®t to prosecute; legal aid for inquests and tlogiles Act.
%1d at 6., para 7



Recent speculation in the media has suggestethih&onsultative Group might recommend
some alternative, independent mechanism to regleeeurrent mechanisms and individual
legal remedies available to families in lieu of arsncoordinated method for dealing with the
past. A proposed mechanism complying with Articler®d allowing for voluntary family
participation could provide an alternative to fagslwho wish to participate. CAJ would not
oppose such a mechanism, but would stress thégamly wishing to participate be afforded
support ensuring their full participation. In theasp CAJ and other human rights
organizations have questioned the Article 2 corbgayi of existing mechanisms for dealing
with the pas‘f’.3 These mechanisms will be addressed individuallyhe following section.
However CAJ would suggest that a recommendatiaepace existing mechanisms would
exceed the remit of the Consultative Group. Exgstinechanisms should remain open to
families who wish to pursue them.

1.2.1 Office of the Police Ombudsman

The Patten Report underlined the importance ofnalependent, properly resourced Police
Ombudsman’s Office (OPONI) which had community ¢defice and support. OPONI

provides an independent, impartial police compfasystem. In 2001, the RUC (Complaints)
Regulations created a statutory obligation for OP@Ninvestigate ‘grave or exceptional’

cases where the incident occurred more than aagarmand involved allegations of police
misconduct. The number of historic complaints toODIP increased significantly after the

HET project began operations in 2006. Accordinggdores provided in February 2008, there
were 983 investigations then underway in the Ofeitevhich 116 were historical (54 of them

HET 3r::-ferra|s) and it is estimated that there Wwél a further 300 referrals in total from the
HET.

A 2006 report from Healing through Remembering @aekedged the important contribution
made by OPONI’s investigations:

“The considerable legal powers of the office of tRelice OPONI in terms of
compelling witnesses as well as capacity to accedevant files, including

intelligence information, and the apparent doggedsgstence with which that office
has gone about its work have made it quite a pawéeobl of truth recovery in the
field of policing.”®

However, it has not been a perfect system. For plgnthe views of BIRW on OPONI’s
work were thatthe outcomes there have been patchy and we hawedf@ PONI much less
family friendly than HET.?® While independent of the police, OPONI does natec@ases
where the army was involvéd.Furthermore, OPONI’s failure to disclose relevantice

33 See, Committee on the Administration of JustiBeeliminary Response from the Committee on the
Administration of Justice (CAJ) to the ‘packagentdasures’ submitted by the UK to the Committee of
Ministers’, 8 October 2002; Northern Ireland HunRights CommissionComments on the United Kingdom
Government’s Package of Measures Intended to AddhesIssues raised by the European Court of Human
Rights in its Article 2 Judgments of 4 May 2Q2Q02).

34 Northern Ireland Affairs Committee, Third RepoftSession 2007-0& olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the PalitC 333, para 33

% Healing Through Rememberinglaking Peace with the Pa2006, p 55

% Northern Ireland Affairs Committee, Third RepoftSession 2007-08olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the PalitC 333, para 32, FN 57.

57 See, Bell, Christine; Keenan, JohannastLon the Way Home? The Right to Life in Northegtand, Journal
of Law and Society; Vol. 32, No. 1, March 20057p: “ . . . significant given that the ECHRKeelly v. UK



documents to families has been challenged as wglathe Article 2 procedural
requirement®

While OPONI is a statutory body, it has discret{parsuant to the RUC (Complaints etc)
Regulations 2001) to disapply certain time limitircumstances where OPONI believes the
matter should be investigated because of its graitexceptional circumstances or where
OPONI believes a member of the police force hasnoitied a criminal offence. The current
Ombudsman has expressed concern that the costlairg the past’ is compromising — and
will increasingly compromise — the agency’s abitibycarry out its core functioris. Absent

a change to the legislatifh the investigation of historical cases will coninto be a matter
for OPONI’s discretion which must be exercised Iggaationally and fairly. Any decision
made not to do so would be open to judicial revieéwen if such a policy was adopted it
would have to allow for exceptions and each caseldvbave to be considered on its own
merits with a view to determining whether or nowés exceptional.

1.2.2 Historical Enquiries Team (HET)

HET was established within the PSNI following dissions between the police service and
the Northern Ireland Office of the UK governmentabdealing with the legacy of the
troubles. HET owes its very existence to the nundfainsolved killings arising out of the
period between 1968 and April, 19Y¥8The remit of HET is to re-examine all deaths
attributable to the conflict arftio assist in bringing a measure of resolution mse families

of victims affected by deaths attributable to theftict in the years 1968—1998~

Although HET has been very cooperative and victenied?® some families and
organizations have questioned whether HET is safftty independent and would prefer the
historic investigations to be managed by an inddpenagency’ CAJ, for example, has
previously reported that “some families will notgage with the HET because it is part of the
Police Service in Northern Ireland, they see iinéisnately tied in institutionally to the police
and therefore they do not want to engafjeRelatives for Justice have raised concerns as to
HET’s independence in investigating the 1971 deatledeven people at Ballymurphy.

and lateMcShane v UK(2002) 35 EHRR 23, found that police investigatwese insufficiently independent of
implicated army personnel.

38 |n the matter of an application by the Committee time Administration of Justice and Martin O'Briendr
Judicial Review[2005] NIQB 25

39 Northern Ireland Affairs Committee, Third RepoftSession 2007-0&olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pasbndon; HCC 333, paras 36, 39; See also BBC N@wnaubles
Team ‘should be merged’ ; http://news/bbc.co.ukigéd/-/1/hi/northern_ireland/7520648.st23/7/2008
08:32:58 GMT

40 Northern Ireland Affairs Committee, Third RepoftSession 2007-0& olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pakbndon; HCC 333, para 41 citing the Police Fetienan
describing the historic remit of the Ombudsman degal straitjacket” and proposing that the legigin be
amended to enable the Ombudsman to focus on cantgplaiating to events which had occurred afte8199
“1 BIRW, Dealing with the Past: Submission to the Conswi&atroup November 2007, para. 2.3

42 Northern Ireland Affairs Committee, Third RepoftSession 2007-0& olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pakbndon; HCC 333, para 10.

*3|d. at paras. 16-17

4 Northern Ireland Affairs Committee, Third RepoftSession 2007-0& olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pasbndon; HCC 333, para 20

5 1d. at para 20, FN 48 citing Q175




In contrast to OPONI, HET is not a statutory body &s remit is subject to the control and
management structures of the PSNI. It has beentszghthat the PSNI has considered the
case for a transfer of responsibility to carry bistorical work from HE1 to an independent
organization capable of investigating historicainpdaints in an Article 2 compliant manner;
effectively combining the historical remits of bd#T and OPONI into a single independent
body?’ David Cox, head of HET, said that it was “sensitdleconsider consolidating the
ombudsman’s investigations into historical murderth the work of his own detectives in
investigating the circumstances of a dedfh.”

1.2.3 Coroner’s Inquests

The inquest system in Northern Ireland has longhlibe subject of controversy. CAJ has
previously criticized the inability of inquests igsue verdicts of lawful or unlawful killings
as inadequate to meet international stand3rdsview echoed by thdouse of Lords in R.
Middle v. Her Majesty’s Coroner for the Western it of Somerset? This is particularly
problematic when families are denied their rightitdeclaration of whether their loved ones
were lawfully or unlawfully killed by state agent8Vhile state withesses are now
compellable, protection against self-incriminatgiill applies, leaving the inquest’s scope, in
this regard, limited. The Chief Constable stillugds to disclose the Stalker/Sampson reports
to a Coroner attempting to hold inquests on six mvén died in three alleged shoot-to-kill
incidents 'despite the recent ruling by the House of Lordhéncase ofordan, McCaughey

& Ors*that coroners should be entitled to see all releirdarmation. Concerns also remain
as to the frequent issuance of Public Interest ImtyCertificates (“PI1IC”) by the Secretary
of State in coroner’s inquests. The PSNI has repdtiat approximately 100 historic inquests
remain outstanding and that 48 of these deathsclassed as contentious because they
involved allegations of collusion or involvementtbé security forces in the death. The PSNI
also stated that “these inquests have the potdotia almost akin to public inquiries. They
demand complete disclosure which brings with iuéssof intelligence and source handling
that will require PIl consideratior®

Finally, the inquest system continues to face &mebacklog of cases and cost overruns. At
the close of 2001 there were 1,897 deaths stilitawgaan inquest some dating from as far

“|d. at para 21

“"|d. at, paras 40-42; Editorialread with Caution over any MergeFhe News Letter, July 24, 200Bolice
Ombudsman is ‘open to merger’ plarhe News Letter, July 24, 2008; McCaffrey, Ba®mbudsman and
HET should merge: O’Loar;he Irish News, July 24, 2008roubles team ‘should be merge8BC News,
July 23, 2008, 08:32:58 GMT (available at httpsisebbc.co.uk/go/pr/fr/-/1/hi/northern_ireland/75286stm)
8 McCaffrey, Barry; News FeaturblET chief says working closer with ombudsman makaseThe Irish
News, 5 August 2008, p. 13, remarking that “If Eafrigradley can adjust the statutory requirements it
obviously makes sense not to be spending two fatsomey doing the same thing covering a past dabék it
makes a lot of sense to treat the past as anassapposed to two lots of people looking at theestring. It
wouldn’t become like an enhanced ombudsman’s offtteabout more sensible use of resources.”

9 Committee on the Administration of Justice, ‘Rretiary Response from the Committee on the
Administration of Justice (CAJ) to the ‘packagentdasures’ submitted by the UK to the Committee of
Ministers’, 8 October 2002,p.5;

°0(2004) 1 A.C. 182

*1 Thornton, ChrisPSNI says Stalker report is ‘top secreBelfast Telegraph, 29 November 2007

52 Jordan (AP) (Appellant) v. Lord Chancellor and theo (Respondents) (Northern Ireland) McCaughe®)(A
(Appellant) v. Chief Constable of the Police Seediorthern Ireland (Respondent) (Northern Irelanf®007]
UKHL 14

53 Northern Ireland Affairs Committee, Third RepoftSession 2007-0& olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pasbndon; HCC 333, para 76



back as the early 19985The senior coroner in Northern Ireland recentlgicised the PSNI
at a preliminary hearing in thlrdaninquest for causing further delays. Additionally, the
PSNI has estimated that its costs relating to istpueor 2007—08 were £0.19 million, with
projected costs of around £4.5 million per annunetich of the subsequent five yeaPs.

Coroner’s inquests are governed by the Coronerts(RND 1959, Section 13, which renders
the decision to hold an inquest subject to thesi@esimaking perimeters of the coroner. This
will continue to be the case unless the relevagislation is amended. A Coroner is an
independent judicial officer who must exercise fes/ discretion lawfully, rationally and
fairly. Any decision made by the coroner will bpem to judicial review. However, the
availability or outcome of an alternative investiga process may be a relevant factor for a
Coroner to take into account in deciding whethenatran inquest should be held and, if so,
the extent of that inquest.

1.2.4 Inquiries

As part of the Weston Park Proposals, Canadianelidger Cory was appointed to make ‘a
thorough investigation of allegations of collusioim six cases’ In 2004, Judge Cory
ordained inquiries into five of these deaths, fauNorthern Ireland® Three of the four
inquiries were intended by Cory to be constitutediar previously-existing Iegislatic?ﬁ.
Prior to the commencement of an inquiry into thatbeof Patrick Finucane, in which Judge
Cory found strong evidence of collusion, the goweent repealed the Tribunals of Inquiry
(Evidence) Act 1921 and replaced it with the IngasrAct 2005. Both the Wright and Hamill
Inquiries have been converted to be conducted utidetnquiries Act 2003. The fourth
inquiry recommended by Judge Cory into the deatatfick Finucane has not yet been
established.

The Inquiries Act 2005 has been roundly criticiZed weakening the ability of inquiries to
be transparent, effective and independent of gowem officials, most recently by the UN
Human Rights Committe®. The Committee remains concerned that, a consiltetiahe

¥ Luce T (2003)Death Certification and Investigation in Englandaé and Northern Ireland: The Report of
a Fundamental Revie®m 5831 TSO, London (The Luce Review) Chapter ¥ pa.

%5 Northern Ireland Affairs Committee, Third RepoftSession 2007-08olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pasbndon; HCC 333, para 75

%% |d. at para 77.

" Weston Park Proposals, published by the NIO aedrépublic of Ireland Dept. of Foreign Affairs, the

form of a letter to party leaders, 1 August 2004a{able at
www.cain.ulst.ac.uk/events/peace/docs/bi010801)html

8 P, Cory,Cory Collusion Inquiry Reports into Chief Superimdent Breen and Superintendent Buchanan;
Patrick Finucane; Lord Justice Gibson and Lady ®@ifssRobert Hamill; Rosemary Nelson; and Billy Witigh
(2004).

%9 At the time of the Weston Park Agreement, the amdiry possible would have been held under the
Tribunals of Inquiry (Evidence) Act 1921. Judge £bas confirmed that he did indeed have the Aahiimd
when he made his recommendation

€0 The Wright inquiry was initially established undection 7 of the Prisons Act (Northern Ireland$3 ®ut
later converted to be conducted under the Inqukes2005. The family challenged the conversiothattime
and in particular challenged the operation of secti4 of the Act. They were successful in the firstant
before the High Court but lost before the CourAppeal and then decided not to pursue it furthee Ramill
inquiry was initially established under the Polfet but later converted under the Inquiries AcheTamily did
not challenge the conversion.

®1 Submission from CAJ to the UN Human Rights Comeitin response to the Sixth Periodic Report subrhitt
by the government of the UK, June 2008, p.3; UNZHIRConsideration of Reports Submitted by State Parties
under Article 40 of the Covenant - Concluding Oliaéions of the UN Human Rights Committee re United




after murders (including of human rights defenders)Northern Ireland have occurred,
several inquiries into these murders have still be¢n established or concluded and that
those responsible for those deaths have not yet pesecuted The Act removes effective
control of inquiries from independent judges andcpk it in the hands of the relevant
government Minister, who in many of the cases ragish Northern Ireland is an interested
party. Under the Act, the Minister decides whetthere should be an inquiry; sets its terms
of reference; can amend its terms of referencepiapp its members; can restrict public
access to inquiries; can prevent the publicatiorewwflence placed before an inquiry; can
prevent the publication of the inquiry’s reportncsuspend or terminate an inquiry, and can
withhold the costs of any part of an inquiry whithays beyond the terms of reference set by
the Minister. Many have expressed reservations ititatiries held under the Inquiries Act
would be insufficiently independent to satisfy teguirements of Articles 2 and 3 ECHR.

Additionally, many have expressed reservationsoathé continued tenability of inquiries.
The operation of the Bloody Sunday Inquiry has Imetu indicate the difficulty of any
domestic Tribunal in holding the state’s militargtars to accourff The Tribunal's
operation has also generated concerns about gquadlireatment of witnesses, concerns
about the type of support systems needed for victivho testify, and concerns about the
costsS® A recent report by the Northern Ireland Affairs Mmittee entitledPolicing and
Criminal Justice in Northern Ireland: the Cost oblReing the Pasttontends that the annual
cost of inquiries is financially unsustainable antust be addressed, either through
controlling costs or limiting the establishmenimguiries®® Furthermore, the Bloody Sunday
Inquiry has come under criticism for exorbitantation and legal cost8’

1.2.5 Individual Legal Remedies

Regarding possible remedies under the ECHR, thenenth rule governing admissibility of

applications to the Court under Article 35(1) ok tonvention applies to all potential
applications. Absent some fresh evidence or inyaton (such as iBrecknell v UK many

of the outstanding cases could not be the subjeah@dmissible application to the Court.
However, the right of application to the Court cahbe removed without the government
taking certain steps to do so. The United Kingdmuld, for example, attempt to derogate

Kingdom of Great Britain and Northern Irelah®3™ session, Geneva 7-25-2008, “Even where inquira® h
been established, the Committee is concernedribtgdd of being under the control of an indepengeiye,
several of these inquiries are conducted undeimidpgiries Act 2005 which allows the government rsiar who
gzstablished an inquiry to control important aspetthat inquiry. (art.6)

Id.
% Requa, MarnyTruth Transition and the Inquiries Act 2Q@Buropean Human Rights Law Review 2007, 4, p.
404
64 Campbell, Colm; Turner, Catherifdtopia and the doubters: truth, transition and thes, Journal of Legal
Studies (2008), p. 10.
%% d.
% Northern Ireland Affairs Committee, Third RepoftSession 2007-0&olicing and Criminal Justice in
Northern Ireland: the Cost of Policing the Pasbndon; HCC 333, para 69
67 Campbell, Colm; Turner, CatherindJtopia and the doubters: truth, transition and ta@”, Journal of
Legal Studies (2008) p. 10 (“Cost has also bedgréafeant factor in evaluating the work of the Buinal: the
total bill now exceeds £175 million or about 20érthe typical cost of truth commissions. More thalfi of
these costs have been consumed by legal feedy(tapgiroximately £86 million). A significant porticof these
have been accumulated not in the Tribunal itsetffitolegal challenges in the civil courts to aspegitthe
tribunal’s operations — typically in applicationg the Ministry of Defence designed to reduce thgosxre of
military witnesses and sources).

1C



from Article 46 in which the High Contracting Pagiagree to abide by the final decision of
the Court in cases to which they are parties. Slerogation could only be validly made
where the requirements of Article 15 are satisfidthere is no indication that derogation is
under contemplatioff In any event this would not preclude the rightapplication or the
consideration of the case by the Court but meredylinding nature of any judgment that
emerged. Alternatively, the United Kingdom coukhdunce the Convention as provided for
by Article 58. This would effectively mean withdvang from the entire Convention and
would be a drastic and unprecedented step. TBkeme indication that such a step has ever
been contemplated.

1.3 Article 2 Compliance and Proposals for InvestigatirControversial Deaths

In asking whether any mechanism constituted tcapkurrent bodies/ processes would be
Article 2 compliant in the absence of all relevatatutory powers available to what it would
replace, the European Court has never been prégeripbout how the investigative
obligation under Article 2 ECHR should be fulfilledrhe European Court statedJardan
that
“...The essential purpose of such investigation issézure the effective
implementation of the domestic laws which protdet tight to life and, in
those cases involving State agents or bodies,dorertheir accountability for
deaths occurring under their responsibility. Whainf of investigation will
achieve those purposes may vary in different cistamces...”

However, ECHR jurisprudence suggests that any nmesma constituted, to fulfil the
requirements of Article 2 must, as a minimum, hténee features identified in that case i.e. it
must be independent, effective, prompt and traesypar

Whether the procedural requirements of Article 2 @ met by a mechanism aimed at
securing maximum disclosure in the likely absentgrosecution and in the interests of
reconciliation and broader settlement will be deped in greater detail in the following
section. Legal criteria indicate that “the intesesf reconciliation and broader settlement”
cannot operate to dilute the requirements of AetRElwhere those requirements apply and can
be enforced. In the Commission admissibility degisiin Dujardin v France®, the
Commission declared the application inadmissibld declined to interpret Article 2 as
imposing a positive obligation to prevent every Jiodity of violence that can be derived
from the provision concerned. The Commission sttatl

“It is not for the Commission to assess the advilggbof the measures taken by
France to that end. The State is justified in adaptin the context of its criminal
policy, any amnesty laws it might consider necessaith the proviso, however, that
a balance is maintained between the legitimateré@sts of the State and the interests
of individual members of the public in having thght to life protected by lawin the
present case, the Commission considers that suidiasmce was maintained and that

%8 SeeMcCann and Others v UK1995) 21 EHRR para 14%oering v. UK(1989) 11 ECHR 43%ndronicou
andConstantinou v. Cyrpug1977) 25 EHRR 491 para 17Gul v Turkey(2002) 34 EHRR 719 para 76;
Jordanv UK (2003) 37 EHRR b2 11 BHRC 1 para 182lly v UKApp No 30054/96 Judgment of May 2001
para 91.

% App. No. 16734/90; 72 D.R. 236
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there has therefore been no breach of the abovetionedl provision.’70 (CAJ's
emphasis).

The Dujardin case should be treated with some caution, given ithe a Commission
decision from 1991, which predates the expandeéldpment of Article 2 guarantees. In a
later judgmentOneryildiz v Turkey’, the Grand Chamber determined that it should bein
way inferred that Article 2 could entail an abselabligation for all prosecutions to result in
conviction’? However, national courts should not under any ucistances allow life-
endangering offences to go unpunished. This isnéiador maintaining public confidence
and ensuring adherence to the rule of law and fevgnting any appearance of tolerance of
or collusion in unlawful act® The Grand Chamber set forth the following criteita
ascertaining whether national courts have fulfilaticle 2 obligations:

“The Court’s test therefore consists in reviewingpather and to what extent the
courts, in reaching their conclusion, may be deetoedave submitted the case to the
careful scrutiny required by Article 2 of the ECH#®, that the deterrent effect of the
judicial system in place and the significance of tiole it is required to play in
preventing violations of the right to life are notdermined.**

This approach was confirmed in the caseOtkali v Turkey’® The court reaffirmed the
procedural aspect of Article 3 in imposing uponiora! authorities the duty to undertake an
“effective official investigation capable of estmsbing the facts and identifying and
punishing those responsibl&The proceedings as a whole must meet the requirsnas
the prohibition enshrined in Article 3 in that:

“The domestic judicial authorities must on no acebbe prepared to let the physical
or psychological suffering inflicted go unpunishdthis is essential for maintaining
the public's confidence in, and support for, théeraf law and for preventing any
appearance of the authorities' tolerance of or asitbn in unlawful act.”

Although that case related to alleged violationg\dfcle 3, the Court’s case law establishes
that the investigative obligations are the sameelation to Articles 2 and 3. Later in the

same case the Court also suggested that amnesgesmat be permissible for violations of

Article 3.”® This position echoes opinion juris from the pi@ebf the UN in recent years.

Od.
"L Application no. 48939/99, 30 November 2004, emjshagded
2|d. citingmutatis mutandisTanli v. Turkey, App. No. 26129/95, § 111, ECHR 2001-I1I
3 1d. citing mutatis mutandisJordan, §§ 108 and 136-40). However, clearly the Couty amterprets on
the basis of the applicability of international ramrights law, an open question remains as to wWieat
94bligation would look like if it involved the recagion of international humanitarian law (the laefswar).

Id.
“Application No. 52067/99, 17 October 2006
®1d., citing Slimani v. France no. 57671/00, 88 30 and 31, ECHR 2004-IX (extpahdAssenov and Others
v. Bulgaria, judgment of 28 October 1998, Reports, §102.)
" |d. citing mutatis mutandidneryildiz cited above, § 96)
"®1d. “The Court reaffirms that when an agent of thaeStaaccused of crimes that violate Article 3, the
criminal proceedings and sentencing must not be-tiarred and the granting of an amnesty or parbould
not be permissible (semutatis mutandisAbdilsamet Yaman v. Turkey. 32446/96, § 55, 2 November 2004;
compareLaurence Dujardin v. Frangeno. 16734/90, Commission decision of 2 Septerib8d, Decisions
and Reports, 72, pp. 236-240).”
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In conclusion, it seems that while Article 2 doest imclude an automatic guarantee of
prosecution, in principle, amnesties should notpeemissible for breaches of Article 2.
Furthermore, Article 2 will be violated where actics taken which would undermine the
public’s confidence in, and support for, the rufdasv and for preventing any appearance of
the authorities’ tolerance of or collusion in unfalvacts. AlthoughDujardin would appear
to permit amnesty as part of a broader politicéllesment, striking an appropriate balance
between the individual and the rights and needhefcommunity, later case law suggests
otherwise.

That being said, a grant of limited immunity need imevitably be incompatible with Article

2. Limited “immunity” has been granted by way afiagantees in relation to criminal
prosecution or disciplinary procedures in inquidesiling with state involvement in deaths in
this jurisdiction (e.g. the Saville Inquiry, Rosemalelson Inquiry etc). The purpose of such
guarantees (which have generally related only e¢ostibsequent use of evidence given by an
individual against him or herself) has been to emshat witnesses are free to give evidence
and cannot rely on the privilege against self-imémation to refuse to answer questions. It
does not mean that other evidence could not be agaitist an individual in any subsequent
prosecution and does not preclude the possibififgrosecution. Nor should this be taken to
suggest an application of blanket immunity for eitlindividuals or offences, rather strict
criteria should be required. If such a limited foofniimmunity is provided to ensure that the
mechanism is capable of determining the facts abwitdeath and/or responsibility for it,
then this may be permissible under Article 2, pded that the other requirements
(independence, promptness, effectiveness and aeaTspy) were met.

1.4 Article 2 Compliance and Domestic Requirements fawestigating Controversial
Deaths

The Human Rights Act 1998 (“HRA”) has provided andstic framework for the
enforcement of the investigative aspect of thetrighife. In Northern Ireland, the majority
of HRA cases relating to Article 2 have concerresldonduct of inquests into deaths caused
by the security forces or deaths where collusiotwben paramilitaries and the security
forces is alleged Following the House of Lords’ decision he McKerr, Article 2 lacks
domestic enforceability with regards to Sectionsn@ 6 of the HRA in relation to deaths
that occurred before the Act came into force onc2@er 2000. The nature of historical
cases suggests that they will fall beyond the revhithe HRA, and that any mechanism
suggested by the Consultative Group could not kadlesiged domestically for failure to
comply with Article 2. This is a potentially sigi@ént limitation on legal action that could be
taken if any mechanism does not comply with Artizle

However, the obligation for the state to comply hwigrticle 2 still remains on an
international plane. Where an Article 2 complianvastigation is not provided for at
domestic level and all domestic legal options Haeen exhausted, an application against the
state can be made to the European C8rt.

9 Doherty and Mageetnvestigating Lethal Force Deaths in Northern Ineth the Application of Article 2 of
the ECHR Belfast; Northern Ireland Human rights Commissieabruary, 2006, p.31

8 Human Rights Act 1998, §6(1) states: ‘It is unlakfbr a public authority to act in a way which is
incompatible with a Convention right’.

8 Doherty and Mageemnvestigating Lethal Force Deaths in Northern Ineth the Application of Article 2 of
the ECHR Belfast; Northern Ireland Human rights Commissieabruary, 2006, p.31
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Section 2: Amnesty and Accountability

Article 2 concerns lie at the very heart of a miatger discussion. Law in transition must
reconcile the need to address past abuses withiiee der peace, and the practical difficulties
inherent in such a process. The last twenty ydmge seen major developments in
international law and practice in relation to camfresolution, including the invigoration of
international humanitarian law as it relates to-imaarnational armed conflict; an expansion
of the concept of “crimes against humanity”; a cengence of international human rights law
and international humanitarian &and agreement of the Rome Statue on the Intenstio
Criminal Court®® Experience both international and domestic haswvshthat amnesty
provisions can facilitate truth recovery and in likely absence of prosecutions, may counter
perceptions of impunity. CAJ would suggest that gepuine attempt to deal with the past
should facilitate the recovery of truth as laid aolby international and national human rights
standards. However, CAJ would stress that the $tatheld accountable for human rights
abuses it committed during the conflict, reflectthg higher level of accountability that rests
on a state to protect its citizens.. Any processciwmeither can nor will hold the state
accountable is fundamentally flawed and as suldgiiimate. A truth-recovery process must
achieve an acceptable balance between truth rggonemonciliation and political stability.
Any assessment of its respective merits or demshitild be made on the basis of these
criteria.

2.1 International discourse

Grants of limited immunity or amnesty provisionsvéabeen used increasingly in the
aftermath of violence to address cultures of widesg impunity®* A basic argument in
support of these provisions is that they are necgdsr the stability of emerging and fragile
democracies and for the aims of national recorimlia The impact that these measures can
have in transitional states is dependent upon #tere of the provisions themselves -
particularly what types of crimes they cover - avitether they coexist with other measures
to address the rights of victims to truth and repians®® Some examples include Rwanda, in
which it would be logistically impossible to punial participants, or Chile in which delicate
power relationships make prosecutions politicatijeasible®® Equally, however, trends are
emerging which in practice place limits on the sabse and the subjects of amnesty in
specific contexts.

The fact that transitional justice mechanisms dtenoasked to focus beyond punishment
does not mean that states have a free hand witirddg creating a culture of impunity.
Condemnations have focused on blanket amnestieen; af the Latin American context.
Blanket amnesties have been found to be unlawfténdecause they remove the right to a
remedy. The UN has cautioned that the aims of i@tkation or forgiveness should not be

82 See generallfFionnula Ni AolainFluid Boundaries — Charting the Relationship betwékiman Rights and
Humanitarian Law 28 Isr. Yearbook of Hum. Rts. 97 (1999)
8 Rome Statute of the International Criminal Coull Doc A/Conf/183/9 (1998).
84Mallinder, Louise; McEvoy, Kieran “Amnesty as adldor Seeking the Truth about Northern Ireland’s
Past?” Feb. 2008, Just News Newsletter. In a databanstructed by Louise Mallinder, over 506 aniesst
QSave been documented since the Second World War

Id.
8 Healing Through Rememberingaking Peace with the Pa2006, p.10
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allowed where they further impunity. The UN has expressly rejected the granting of
amnesties for core crim&and those crimes which have been deemed to bmatienal in
nature. It is not open to local states to perngtghrpetrators of such acts to be amnestied.

The debate surrounding amnesty and accountabdityuided by two schools of thought.
Restorative justice emphasizes amnesty, forgiversesk truth telling and is aimed at
achieving political reconciliation and national tyniather than retribution. It is rooted in the
belief that even if retributive justice identifieemes and criminals, the systematic result will
be the perpetuation of new generations of vicfiinsin contrast, theorists of retributive
justice contend that amnesties are counterproduetind impede states from complying with
their absolute duty to investigate, prosecute amigh gross violations of human rigfits.

Customary international humanitarian and humansitgw’‘requires that every state respect
individual human rights and invoke no exceptiotht®m or from the obligations arising from
them. International criminal law recognizes thatle state has a duty to exercise its criminal
jurisdiction over those responsible for seriouseinational crimes. Although the Rome
Statute of the International Criminal Court cant@ applied retrospectively, the UK’s
accessiotf and signatur® to the Statute confirms their agreement to théugta Articles 26
and 27 of the Vienna Convention on the Law of Tiesaélso prohibit a party from invoking
internal law as justification for failure to abibdg treaty obligationg‘.1

The right to a remedy is a composite right thatastained in general human rights and
humanitarian treatie¥. As further defined in the United Nations’ Basiciriples and
Guidelines on the Right to a Remedy, this rightsists of the victims’ rights to ‘equal and
effective access to justice’, ‘adequate, effectimd prompt reparation for harm suffered’; and
‘access to relevant information concerning violasicand reparation mechanisms’. A state
must fulfil each of these elements (justice, reppana and investigations) to avoid breaching
a victim’s right to a remedy’. This right was described in the Basic Principled &uidelines
as the right of a victim of ‘a gross violation airhan rights law or of a serious violation of
international humanitarian law’ to have ‘equal ascd¢o an effective judicial remedy as

87 Resolution 1999/32 of the Commission on Human Riginges that governments ‘abrogate legislation
leading to impunity for those responsible for grai@ations of human rights such as torture and@cate such
violations.’

8 The expression ‘core crimes’ in the preamble efffome Statute is used as a shorthand to refee tmost
serious crimes of concern to the international comity as a whole. Core crimes include the crimes of
genocide, crimes against humanity, war crimes ainges of aggression (included but not yet defined).

8 Andrew Rigby® and Michael Ignatieff have argued that some degree of forgetting isssecg for the
survival of the state. Andrew Rigby 20(Reconciliation and Forgetting the Past in Justicel &keconciliation
After the Violencep.2; Michael Ignatieff 199The Warriors Honour: Ethnic War and the Modern Caasce
NY p. 171

% International Commission of Jurists, August 20B#i: Legal Submission on the Promotion of
Reconciliation, Tolerance and Unity Bill 2005’

*1 Including the Universal Declaration on Human Righyeneral state practice accepted as law and the
interpretation of regional and international humights treaties.

924 October 2001

% 30 November 1998

% Article 26-27 of the Vienna Convention on the LefiTreaties in force as of 27 January 1980

% See, for examplenternational Covenant on Civil and Political Righart.2(3)

% United Nations General AssembBasic Principles and Guidelines on the Right toearfedy and Reparation
for Victims of Gross Violations of International kian Rights Law and Serious Violations of Interrnezdio
Humanitarian Law Res. 60/147 (16 Nov. 2005) [hereinaftBasic Principles and GuidelingsPrinc 11. This
is not intended to be a legally binding documeunt,rather to reflect the existing legal obligatimistates
under international human rights and humanitardaw |
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provided for under international law’. The Basidniples continue however that ‘other
remedies available to the victim include accesadministrative and other bodies as well as
mechanisms, modalities and proceedings conducteaciordance with domestic law.’
Although the emphasis appears to be on judicialectes, the Basic Principles and
Guidelines recognize other acceptable forms of usmfor crimes which do not meet the
threshold of international crimes, and appear tmgeize the possibility of other forms of
recourse, including non-prosecutorial truth recgvenechanisms satisfying the redress
requirements under wider international &

This ri%ht to a remedy has also been recognizethenjurisprudence of the international
courts?” The Inter-American Commission held that measuvesnsure truth and reparations
that accompany amnesties are not sufficient toaguae respect for human rights . . . as long
as [the victims] are denied the right to justiceondtheless, some key elements can be
identified from the case law. First, to be considereffective’, a remedy ‘must be
substantiated in accordance with the rule of laavid must ‘address an infringement of a
legal right’. Secondly, victims should be awaret tine remedy exists, and be able to access it
without fear of intimidation. Thirdly, the exercisef an effective remedy must not ‘be
unjustifiably hindered by the acts or omissionstli# authorities’, such as intimidation of
witnesses or failure to supply evidence. Fourtldyremedy should entail access to a
competent national organ to conduct a ‘thorough effective investigation’ and decide the
issue within a ‘reasonable timeAbdilsametyaman v Turkeywhich does not deal with a
particular amnesty, but rather the concept of atynesgeneral relating to torture, declared
that where a state agent has been charged witleiimvolving torture or ill-treatment, it is
of the utmost importance for the purposes of afetive remedy’ that criminal proceedings
and sentencing are not time-barred and that th&iggaof an amnesty or pardon should not
be permissible.

In addition, the court has held that it is the galion of the state to guarantee enforcement of
the decisions awarding remedies by competent atigsorin the 1992 casdllicia Consuelo
Herrara et al v Argentinathe Inter-American Commission noted that statdigsm have a
duty to ensure that any person claiming such a dgrsball have his rights determined by a
competent authority provided for by the legal syst@herefore, an amnesty which prevents
individuals having their rights determined by a gatent authority could violate their right
to legal recognition.

ECHR jurisprudence has further found that the moté an effective remedy entails that in
addition to the payment of compensation where gpate, a thorough and effective
investigation capable of leading to the identificatand punishment of those responsible and
including effective access for the complainant he investigatory procedure is required
(Aksoy v. Turkey 1996, No 100/As discussed in Section | of this paper, indkeeisions of
May 2001 regarding Northern Ireland, the ECHR hesssted that in order to comply with
Article 2, the investigations need to be indepetd&orough, prompt and effective’

7 |bid, Princ. 12

% Healing Through Rememberinglaking Peace with the Pa2006, p. 12 citing Mallender 2005

9 See, for exampléiksoy v.Turkey judgment of 18 December 1996, ECHR, Reports dfthents and
Decisions 1996-VI [98]Barrios Altos CasdChumbipuma Aguirre et al. v. Pefuinter-Am. Ct. H.R. (ser. C)
No. 74 (2001) [43].

1002003) 37 EHRR 52 paras 106-109
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Nevertheless, wider international law does not imiblamnesties per se except in relation to
certain crimes such as genocide or comes agaimsaity. Additional Protocol Il to the
Geneva Convention encourages states to grant dalést possible amnesty at the end of
hostilities in non-international conflict8® Although the Red Cross has tried to narrow the
reading of this clause, international humanitatdiany foresees and encourages the use of
amnesties in certain contexf8.In examining the Rome statute discussion, schalitsam
Schabas et al have detected considerable sympatbgal truth recovery mechanisms in the
drafting of the relevant sections concerning theigien to prosecute at the Cotff.It was
suggested that the court should not become invalvel@cisions to prosecute perpetrators in
instances where local countries were involved imugge or sincere truth commission
projects as compared to naked attempts by outgwimgcumbent regimes to obfuscate their
past misdeeds. The Security Council has power ferden investigation if it promotes
international peace or stability. A prosecutor may initiate investigation where it is not in
the interests of justicE”* Prosecutions at the International Criminal Coti€C”) may be
restricted in a number of circumstances that cquittect an amnesty. If a state with the
appropriate criminal jurisdiction to prosecute oveastigate a case decides not to prosecute,
the decision will standso long as it does not flow from unwillingness aoahility to
prosecute This provision does not explicitly say that a dbcamnesty process will
automatically trump the unwillingness to prosedutiedle. The Rome Statute is silent on the
issue of amnesties and it also does not specifyctmlitions under which the ICC will
respect an amnesty agreementRather, it retains what Kirsch referred to as tively
ambiguous provisiort® and it is arguable that a lawfully establishedhttraommission or
amnesty process was not in fact evidence of anllimgviess to prosecute but rather spoke to
a conscious decision not to prosecute in the brdat&rests of national reconciliatiof.

An inter-relationship between amnesty and truth stesngly developed in the South African
experience with the Truth and Reconciliation Consiois. Previous truth commissions had
been established in the context of an existing atyni®r political offences as a brokered
compromise to gain peace. In El Salvador, issuewoding amnesty became relevant
following completion of the commission’s work andb#&nket amnesty was enacted to
protect those in the report. However, the Amnestym@ission of the Truth and
Reconciliation Commission in South Africa had thewpr to grant amnesty to individual
applicants who fulfilled specific criteria relatirig the application process and the political
nature of their crimes. South Africa’s approacbkuggested as having partially overcome the

101 Article 6(5) of the Protocol Additional to the Gara Conventions of 12 August 1949, and Relatirt¢o
Protection of Victims of Non-International Armed @ticts (Protocol I1)., 1125 UNTS 609, entered ifitoce 7
Dec. 1978. See also, Healing Through RemembelMaging Peace with the Pa2006, p. 12. See also,
Campbell, Colm; Turner, CatherindJtopia and the doubters: truth, transition and tee”” Journal of Legal
Studies (2008) p. 9 in stating that amongst the @fébternational commitments ratified by both thkK and
the Republic of Ireland are the Rome Statute oftkernational Criminal Court (which, amongst ottt@ngs,
helps define the current norms on the imperativerésecute and to delimit amnesty), and the twa/197
Protocols to the Geneva Conventions (Protocol Wiich obliges states in the aftermath of highristey
ilggernal conflict to ‘grant the broadest possibiengsty’)

Id.
193 Healing Through Rememberingaking Peace with the Pas006, p. 13
104 Rome Statute of the International Criminal Cod898] Article 52, 3© available at
http://www.un.org/icc/parts.htm
105 Currin, Brian; Hindle, KatyThe Implications of Amnesty Legislation in Tramsitl Justice in Northern
Ireland; p. 24, FN 76 citing Popkin, M 2003
198 Healing Through Rememberingaking Peace with the Pas006, p. 13
197 Healing Through Rememberingaking Peace with the Pag2006, p. 13; see also FN 49 for possible
counterarguments.
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amnesty/ accountability dilemma by requiring futidapublic disclosure — thereby ensuring
some social responsibility for crim&s.

This approach has been influential on truth comimmssin Liberia, DRC, Indonesia (both the
commission and the commission for Aceh) and Timeste. In Timor-Leste, truth and
justice operated as coordinated concurrent proesduy truth commission was mandated to
grant or recommend amnesty. Statements by thossved in violence before the Truth
Commission were first evaluated and then referoedoimmunity reconciliation processes in
which amnesty was made available for lesser offen@t there was admission and
performance of an act of reconciliation) or in aséserious offences, referred to the office
of general prosecutor. In Rwanda, Gacaca tribunalghich perpetrators of all but the most
serious offences appear before community triburalehbeen integrated with the national
criminal justice system, with sentencing concessigranted for full and free confessions.
Amnesties have also been a key feature of recdmattele in Nepal and Burundi.

It has been argued that in emerging democraci¢so$formation or transplacement, where
new and fragile regimes have limited authority réhghould be selective prosecution of high
level offenders (‘only the most senior decision erak so as to avoid the acute political
costs that could otherwise come into effect. Howealective prosecutions are not without
complexity — if only high level officials are triethere are likely to be problems in acquiring
evidence as officials more likely would have degda evidence. Prosecution of low level
officials might also be a scapegoat for high lesféicials and so can lead to a breakdown of
moral capital and accountabilit§?

2.2 Domestic application

In dealing with the situation in Northern Irelaridere have already been amnesties/ decisions
not to prosecute. Some examples of non-prosecuitadnde the Saville Inquiry in which any
evidence given by a witness in the Inquiry could Im® used against them (although it could
be used to prosecute others). In 1969, non-prosecwas used to ‘wipe the slate clean and
look to the future® Amnesty was provided for in the Decommissioning #1997 which
provided that criminal proceedings would not besped for a range of offences committed
in relation to the decommissioning scheme. Addalbn the Commission on the
Disappeared constituted under the NI (Location aftiths’ Remains) Act 1999 offered
immunity from prosecution in exchange for truth entkgislation aiming to gain information
on the whereabouts of individuals who disappeargihd the Troubles™ The proposed On
the Runs bill also had partial amnesties in thesesdhat normal due process was not followed
for individuals with outstanding arrest warrantsd agxtradition proceedings. Finally, the
Early Release Scheme introduced in NI Sentences1888 provided for the release of
prisoners who belonged to paramilitary groups eite on ceasefire. Although this does not
constitute an amnesty in that it applied to thode vinad already been convicted, many

198 Claudio R Santorum and Antonio Maldono ‘Politi&gconciliation or Forgiveness of Murder - Amnesty
and its Application on Selected Cases’ availabléerat
http://www.wcl.american.edu/hrbrief/v2i2/amnestynht

199 Bryce Ackerman, 1992, the mirage of correctivéigesin the future of the liberal revolution, pag@to 77.
110 stormont, Hansard. May-August 1969, 42

111 McEvoy, Kieran; Conway, HeatheéfFhe Dead, the Law and the Politics of the Pastirnal of Law and
Society, vol. 31, No. 4, Dec. 2004, 539-62; p.559.
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qualifying prisoners received early release fronsqr early as a result of the Agreement.
This could be regarded as a form of amnesty whiehtty benefited those in prisott.

As to whether an amnesty could be human rights dantp CAJ believes that there are
certain criteria that would have to be met beforduld be considered. The amnesty process
should be applicable to eligible applicants frorh aimed groupings. If some parties are
excluded, the truth recovery will only be partilwould have to deal with individuals on a
case by case basis. An unconditional blanket arynestld leave the state open to challenge
in Strasbourg under the ECHR on the basis thasthie had failed to uphold Convention
rights and had failed to provide an effective remesome corresponding issues could arise
at domestic level under the Human Rights Act 1988ndividuals should have to apply and
fulfil conditions including admitting their actioni should be possible to revoke the amnesty
in cases of recidivism. It could apply only to pictl or conflict related offences, although
given the lack of consensus in Northern Irelandvbiat if anything constitutes a political or
conflict related offence, this may not be a workabption'* It would have to specifically
exclude ordinary crimes and some serious crimeshanthn rights abuses (e.g. torture, rape,
crimes against humanity). In South Africa, anythingh a purely racial motivation was
exempted from the amnesty program. It would nedokttime-framed, not open-ended with
a deadline for individual applications to encourégener combatants to come forward and
engage with the process. The institution decidimg individual applications must be
independent and the amnesty must to be linkedutb recovery and a genuine search for
reconciliation.

Section 3: Addressing the socio-economic legacy

Undoubtedly the most obvious manifestation of theact of the conflict is the legacy of the
3636 people killed, and the many more thousandswére injured. Such statistics provide a
very obvious and clear rationale for the creatibthe Consultative Group on the Past. CAJ
would argue, however, that any attempt to deal thiéhlegacy of the past in Northern Ireland
must recognise that few areas of life remained mipes to the violence of the past thirty
years.

To focus solely on the experiences of individudfesing would be a somewhat restricted
perspective on what has happened over the lagy thears. Questions as to individual
culpability or wrongdoing, while important, mussaltake account of how organisations, or
systems failed so that particular incidents wetle &boccur in the first place.

112 Id.

113 Campbell, Colm; Turner, Catherindtopia and the doubters: truth, transition and thes (Belfast, Legal
Studies, 2008), p.11

114 one possible guide could be the existing schedofethces attached to the emergency legislationt@im
"scheduled offence" derives from the fact that mffes deemed appropriate for trial by judge alor@ijhock
courts are listed in Schedule 1 to the Northerlaire (Emergency Provisions) Act.98ese include a wide
range of serious criminal offences which are glladde of being committed in connection with the ggeacy
situation. The list ranges from general crimindentes such as murder, manslaughter, woundingimtiht,
grievous bodily harm, and assault occasioning attodily harm to offences more specifically relatedhe
troubles such as membership in a proscribed orgaois Since not all cases where these offences hav
occurred have been connected to the troubles, ttioen&y General is given discretion in a partic@ase to
certify that certain scheduled offences are ndietdreated as a scheduled offence and are thetefbeedealt
with by jury trial.
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Beyond the remit of the police, criminal justices®m, or indeed any future truth recovery
process there is another important area in whieHabacy of the conflict must be addressed.
Undoubtedly, the killings, injuries, intimidatiordiscrimination, sectarianism and damage to
property over the past thirty years has bequeath&ghacy of inequality, deprivation and
mistrust which must also be addressed if Northeglamd is not to repeat the mistakes of the
past.

3.1 Domestic context

While discrimination and sectarianism existed inrtNern Ireland before the onset of the
current conflict, the last thirty years providea ttorum in which the worst excesses of such
behaviour could thrive. In addition to huge popiola shifts in the late 1960s and early
1970s, workplace intimidation continued throughdie conflict, while arson attacks on

churches, Orange Halls, GAA clubs, and other foaihsectarian violence left few areas of
Northern Ireland immune from some aspect of thdlimbn

Yet it remains a truism that in any conflict, imp@ most severely felt among the poorest.
Certainly, the recent conflict in Northern Irelamais not been an exception in this respect.

According to the Northern Ireland Statistics ands&ech Agency (NISRA), of the top

twenty most deprived areas in Northern Ireland,at& located in North or West Belfast,

while the names of all the areas in question ar®symous with the recent conflict (see
below). Clearly, one can see that the most degrpearts of Northern Ireland are also the
most segregated, containing the most number afepealls. It should be noted that North
and West Belfast alone accounted for 1240 (or ower third) of the 3636 fatalities in total

that took place over the course of the conflictclBstatistics provide direct evidence of the
disproportionate impact of the conflict on the psirsections of our society.

Northern Ireland Multiple Deprivation Measure 2008l SOAs MDM score and rahk

SOA name LGD Percentage| Percentage| Rank of
name Catholic Protestant/ | MDM
Other
Whiterock 2 Belfast 99 1 1
Shankill 2 Belfast 3 94 2
Falls 2 Belfast 97 3 3
Crumlin 2 Belfast 5 92 4
Whiterock 3 Belfast 99 0 5
Falls 3 Belfast 98 2 6
Shankill 1 Belfast 3 95 7
New Lodge 2 | Belfast | 99 8
New Lodge 1 | Belfast | 95 4 9

115 Oxford Economics Study, p. 38, Table 5.2
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Ballymacarrett| Belfast | 3 94 10
3

Creggan Derry 99 1 11
Central 1

Upper Belfast | 97 3 12
Springfield

Ardoyne 3 Belfast | 98 1 13
Falls 1 Belfast | 96 3 14
New Lodge 3 | Belfast | 98 2 15
Brandywell Derry 99 1 16
Duncairn Belfast | 6 90 17
Woodvale 3 Belfast | 4 94 18
Crumlin 1 Belfast | 2 96 19
Ardoyne 2 Belfast | 96 3 20

Moreover, looking at the NISRA deprivation dataaasvhole (see map overleaf) one can
identify a strong correlation between the poorestspof Northern Ireland (in particular the
urban centres of North and West Belfast and Déotigwed by the border regions of Tyrone
and South Armagh), and those areas in which statilst the impact of the conflict was felt
most severely in terms of deaths and injuries.
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Deprivation and Deaths G?

Muiltiple Deprivation Measure
(SOA deciles)

M Most Deprived (89)
il {89)
ri (89)
i (89)
(89)

(89)

(89)

(89)

(89)

Least Deprived (89)

Undoubtedly therefore, addressing these unacceptighkls of deprivation in the areas
identified remains a key task if one is to adeqyateldress the legacy of the past in a
comprehensive manner.
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3.2 International experience

International experience also demonstrates thessggeof dealing with the socioeconomic
effect of past confli¢t®. The South African Truth and Reconciliation Consios, which
was lauded as a major success, contained an imemsbgramme of socio-economic
reconstruction aimed at addressing past imbaldrié&&t despite these advances, levels of
severe poverty and destitution have remained cohsta South Africa since 2008°
Unemployment levels remain high and where jobs weeated, they did not affect rates of
unemployment or absorb new entratifs. In a 2005 poverty survey, black respondents
reported an average rate of lived poverty 7.5 timgshigh as that of whites. Lingering
inequality has had a negative impact on South Ali@bility to wholly deal with the past.
Many remain disgruntled with the amnesty procesd eontroversy around reparations.
Large segments of the population perceive the gorent as having failed them.

3.3 The Way Forward

The inclusion of human rights and equality protusi in the Good Friday Agreement
responded to the analysis that human rights abusése state had contributed to the onset,
escalation, and sustenance of conflict and wengined)to be addressed if a lasting peace was
to be achieved If any process addressing the legacy of the pastorthern Ireland is to
achieve legitimacy, it is essential to meaningfidjdress the socioeconomic legacy of the
past. Discussion must take place at all levelsoaiety including at the highest levels of
government asking what happened in these depriegghbbourhoods and finding the means
to reintegrate them into the fabric of society.

It is worth noting that the recent budget and pmogme for government published by the
Executive acknowledged the damage that the Northretand economy experienced as a
result of the conflict and has indeed made “growtmg economy” the number one priority
for the coming years.

Certainly, CAJ would agree that the best way olueing a prosperous and secure future for
everyone in Northern Ireland would be in the cohtafxan expansion of the economy and
increased wealth generation. However CAJ woulddeerned at the extent to which those
communities who experienced the most severe inthaig the conflict, and who live in the
areas facing greatest deprivation, will actuallpdfé from an expansion of the economy as a
whole.

It is by no means certain that a rising tide wilffact raise all boats in any economy. It is all
the more unlikely that this will happen however whene considers that the most deprived

116 Cyril Adonis, Centre for Study of Violence and RaciliationPost Apartheid South Africa and the Truth
and Reconciliation Commission (TRC): Socio-econaefiections CAJ Just News Newsletter, Feb. 2008
117 Some examples of the South African attempt to esiiconflict-related inequality include the Recarston
and Development Plan (RDP) which was replaced lon@r, Employment and Redistribution Plan (GEAR),
massive investment in pro-poor programmes, affiveaiction laws and the redrawing of Black Economic
Empowerment charters. See id.
118 Cyril Adonis, Centre for Study of Violence and RaciliationPost Apartheid South Africa and the Truth
ftlr;d Reconciliation Commission (TRC): Socio-econaeflections CAJ Just News Newsletter, Feb. 2008
Id.
120 Bell, Christine, Keenan, Johanna; “Lost on the Wayne: The Right to Life in Northern Ireland”, Joat of
Law and Society, vol. 32, no. 1, March 2005, 69
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areas in the case of Northern Ireland face thetiaddi handicap of thirty years of conflict.
Factoring in the impact of 1240 killings in a gemginical area the size of North and West
Belfast for example, which is already top of theprmlation league, would give some
indication of the scale of the challenge in termhmsuring such areas emerge from their
past. It is also worth noting that a recent stiigyhe consultancy group, Oxford Economics,
revealed that based on existing trends, the degfegeprivation in the poorest areas of
Belfast is unlikely to improve.

Moreover, in a report published two years ago, @Kkéd government statistics which

showed that in the immediate years following thasedires, the proportion of workless

households within the Protestant community actuailyreased, at a time of record job
growth. At the same time, little change occurraéthwespect to the percentage of workless
Catholic households. This would suggest that diber period concerned, the increased
wealth and jobs went to those households in whitheone was already working. In other
words, the peace dividend was clearly not bengfitimose who were living in greatest

deprivation in those areas most affected by thdlicanin fact, CAJ is concerned that within

the context of a growing economy, and increasedardwnvestment, the poorest areas of
Northern Ireland, and those which experienced tlestnsevere impact of the conflict,

actually find themselves relatively worse off.

Unless programmes and resources are specificaigted to those areas of most need, the
likelihood is that the most deprived areas of Naatid West Belfast will merely remain
stagnant while the rest of Northern Ireland getslthéer. Such areas, rather than growing
with the rest of Northern Ireland in terms of whalvill actually find themselves relatively
worse off than they were at the height of the gonfh socio-economic terms. Already one
can identify the differences in the physical laragse of Belfast city centre for example, with
new businesses and residential developments dfferirange of goods and services hitherto
unknown in Northern Ireland. Unfortunately, theidents of the most deprived parts of the
city, such as the Shankill and the New Lodge, heteseen a commensurate improvement in
the conditions within their own communities, intspof the fact that the areas concerned are
within walking distance of the city centre. A sition in which the areas which experienced
the highest levels of violence throughout the dofjfbecome relatively worse off following
the ending of conflict, is not in our view a statlay for Northern Ireland to progress into the
future, if the mistakes of the past are not todpeated.

The issues outlined above are by no means exhaustieed there are many other social and
economic aspects to the legacy of the conflict whie could have included such as the
mental health problems that will have arisen assalt of trauma for example. CAJ would
however be concerned that little attention apptatave been given to this important aspect
of the conflict in terms of the public discoursatthas hitherto taken place.

CAJ therefore recommends that in the first instamd®at is required is an explicit

acknowledgment of the importance of addressingsib@al and economic aspects of the
conflict by the Consultative Group. In this, welibee that the Group do not need to go
beyond that which has been recognised at othestiared with other conflicts. The Marshall
plan for instance was a particularly useful exangdl¢he recognition of the need for social
and economic structures to be rebuilt after thelimbnn Europe during the Second World

War.
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CAJ also recommends that the Consultative Grouticitkp acknowledge that very specific
measures, above and beyond those which have bekemtaken to date, or included in the
programme for government, are required if thedikperiences of those living in areas which
have experienced the most severe impact of theicbafe to be improved. At the very
least, such specific measures would include tHarhpglementation of the recommendations
of the Greater Shankill and West Belfast Task Fo&® well as specific targeting of
resources, and investment and procurement politiesaddress the needs of those
experiencing the highest levels of deprivation. isltworth noting that in the discussions
around the redevelopment of the Crumlin Road Gaali®od Barracks site, one of the
main criticisms from local communities has beernrtherception that plans to date have been
inadequately formulated so as to address the ndetti®se actually living in the immediate
surrounding areas of the Shankill, Crumlin Road] Bew Lodge. Effective equality impact
assessments of these and other regeneration amedtriment projects would ensure that
existing inequalities are identified and addregselder than further exacerbated.

CAJ also proposes that specific work be undertakeprovide an audit of the social and
economic cost of the conflict, and that a progranohaction be compiled to address the
issues identified. Such a study would include ithpact across all areas of life including
physical and mental health needs, housing, employna@d education and indeed the built
environment. Only by recognising the breadth @f itnpact of the conflict in this way can
adequate recognition be given of the scale of Hadlenge of ensuring that the past remains
the past, and that the unfortunate history of sisé thirty years is not repeated.

Finally CAJ believes that the Consultative Groupwtd recommend the inclusion of social
and economic rights in a Bill of Rights that isifrad around the particular circumstances of
Northern Ireland. As can be seen above, therdttis Houbt that Northern Ireland has
suffered particularly in social and economic temssa result of thirty years of conflict. The
focus on the political and security aspect of tloaflict - at the expense of social and
economic issues - has meant that marginalised grbape suffered to a greater extent than
in more stable societies. The development of@ngtBill of Rights for Northern Ireland that
protects social and economic rights presents auenapportunity to redress the social and
economic imbalances of the conflict and contribtoteards a fairer and more stable society
for all.
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Conclusion

Ten years after the Good Friday Agreement, faitaraddress the past ensures that the future
of Northern Ireland remains divided - not only bglipcs but by the past itself; the most
poisonous legacy a past can impart is how easily repeated. The Consultative Group
announced in a keynote address in May that “Dealirtig our past will secure our future.” It

is not CAJ’s role to recommend a model or a proe¢shis point for repairing the legacy of
the past. Rather, CAJ is concerned that any mosdpires to the highest standards of
compliance with human rights obligations — the Heedis for any genuine attempt to deal
with the legacy of conflict.

In this paper, we have focussed on three areas:

» thecompliance of any investigative model with Article2 obligationsas set out in key
decisions of the European Court and as monitorethéyCouncil of Europe Committee
of Ministers. Our conclusions point to the facttthanumber of criteria need to be met in
the context of Northern Ireland. First, any newaagements cannot over-ride existing
rule of law processes and agreements already dntert®® such as the Cory Inquiries.
Thus, families should not be railroaded into agiaonal mechanism and prevented from
requiring an inquest to be held. Families shoutt &le able to insist that the police keep
a file open pending new information or evidencémifarly, the Cory and other inquiries
should not be discontinued notwithstanding concetrbsut expense. The key will be
whether an alternative truth recovery mechanism thas capacity to discover more
“truth” than currently existing arrangements such @olice investigation, inquest or
public inquiry. From a human rights point of viethe attitude of government, its
agencies and agents will be the most importantabéi Is there a willingness to stop
prevaricating and fighting the need to open up bedransparent about its role in the
conflict? Is there a willingness to answer questias to how high up the command chain
decisions were taken on policies and practicesappear to breach the rule of law? Will
the Stalker/Sampson and Stevens Inquiries be openedblic scrutiny? And will the
government legislate for any new investigative nagitm to have sufficient authority to
access the information it requires to draw conolsiin an independent way? These are
all legitimate criteria to apply to whatever recoemdations flow from the Consultative
Group on the Past later this year.

» whether a process that does not involve prosecutiaran meet with human rights and
rule of law obligations in the context of transitional post-conflict arg@ments. This is
often the corollary of the first area concerningapendent investigation. International
practice appears to accept that this can happeariain limited circumstances. Partly, its
compliance with rights obligations depends on engua limited application of immunity
as opposed to broad amnesty applications. But #isoe will be a requirement to judge
the genuineness of the truth recovery process. Teukey question will be whether the
failure to prosecute is an attempt at covering bptvwook place as opposed to a means of
seeking to ensure the widest possible revealingvehts during the conflict. The second
measure is the extent to which the arrangementaiared at a genuine desire for post-
conflict reconciliation. Thus relevant questiondl e whether the parties to the conflict
— and the state in particular — are seeking toigeoinformation to victims, whether the
proposals have been a real debate involving thadest possible range of opinion,
whether the proposals have the capacity to prorpotiical generosity and whether
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significant sectors are opposed to the transitiangngements. Finally, the capacity for
information to emerge concerning decision-makingweedl as what happened on the
ground will be an important criterion to apply tayaalternative mechanism both in terms
of its design as well as its outcomes.

» the need for angenuine effort at post-conflict transformation to nclude measures
aimed at addressing the social and economic lega®f conflict. The final area
examined by this paper concerned the importantakaaid economic legacies of conflict.
By and large, this has been a failure of past tquthcesses and it is increasingly
becoming clear that the absence of measures tesgldocial and economic legacies of
conflict have been contributory to some of thei@sis levelled against truth processes
thus far. The effectiveness of any proposals emgrfyjom the Consultative Group on the
Past will also need to be judged against theiringtiess to grapple with poverty and
disadvantage. This firstly applies in relation totims of and participants in the conflict.
Are measures in place to ensure appropriate repasatio the one and a means of social
inclusion to the other, be they state or non st&&condly, will measures be put in place
to ensure that government policy going forward seéd rectify the inequalities
experienced by those areas most affected by ctihfis the statistical information
presented in this paper makes clear, areas ofegteabverty, social exclusion and
marginalisation were also the areas that experteribe conflict at its most intense.
Government spending and policy should take this atcount and ensure that we create a
society of social cohesion where gross economic andronmental inequality is
eradicated. Ensuring that government procuremetirarestment takes this into account
in a meaningful way is one mechanism. Making best af equality impact assessments
can also make a contribution. Finally, we hope that Consultative Group of the Past
will recommend to the Human Rights Commission amdyévernment that social and
economic rights are included in any Bill of Rigthiat emerges from the process currently
underway. It is only when these rights are enshdricenstitutionally that citizens will be
able to access them and make them real.

These are not insignificant issues; in our viewythare a pre-requisite to building respect for
the rule of law as we move forward. They will prdeia test as to the genuineness of any
process of truth recovery that is taken forwardeyltwill also allow us to assess the
commitment of the various parties to the need folitipal generosity in the search for
genuine political reconciliation.
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Appendix 1
Basic Principles for a truth process in Northern Ireland
September 03

The Good Friday Agreement, for a variety of reaséosused on the future rather than on the
past. The Agreement did not necessarily seekrtorggthe past, but rather to affirm a better
future to avoid a repetition of the past. The opgrpreamble makes it clear that it is

precisely to honour those who have died, beenadjuand their families, that we need to
make a fresh start, and dedicate ourselves tougefaif reconciliation, tolerance, and mutual
trust, and to the protection and vindication of tights of all. With hindsight, there is now

some doubt as to whether it is desirable or indeess$ible to fully commit to a shared and
peaceful future, without some addressing of thadg@f the past.

There has been significant discussion recentlyrddga mechanisms to deal with the past.
The Chief Constable has suggested that a Truth Reconciliation Commission be
established to examine the past and particularB0 1@ solved killings. There have been
references by government ministers to the postiloli establishing such a Commission. It
may well be that a variety of processes will bedeekproperly to examine the past.

CAJ has worked for many years with families whoehbost loved ones during the conflict in
Northern Ireland. We have campaigned on individcases, on improving the inquest
system, and have successfully taken cases to tlep&an Court of Human Rights on article
2 of the Convention. We believe that any new psapdo deal with the past needs to be
measured against certain criteria to ensure thaflisact in accordance with domestic and
international human rights standards and that it prioperly engage with the rights of
victims and others.

While our mandate relates only to the actions ef dtate we believe that the issue of truth
can only be addressed in the context of a fulliaf@med examination of the past including
the actions of all relevant actors.

Independence

Any process must be completely independent ofatigs to the conflict including the state.
Those who are charged with chairing the process bmupersons of sufficient standing in the
international human rights community to commangees across the community in Northern
Ireland.

Transparency

Cooperation on the part of the state must includeé disclosure of material including
documents relevant to the conflict. Nothing shdutédexempted from this undertaking save
information which would clearly put someone’s life danger. Any process must involve
public hearings.

Accountability

The process should be primarily about ensuring ihstitutions and individuals are held
accountable for their actions or inactions. Thegead not necessarily be about punishment or
actual imprisonment. A range of accountability sweas could be considered.
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Procedures should be article 2 and 3 compliant

In the Jordan et al cases the European Court ofdduRights laid down a series of tests to
ensure that any investigation into a violation loé right to life should be compliant with
article 2 of the Convention. Any process suggebiethe government to examine past cases
in Northern Ireland must comply with article 2. nfiiarly the European Court of Human
Rights in a series of cases has laid down testarfmle 3 investigations.

There can be no impunity or blanket amnesty

Truth processes which grant unqualified amnestytifose accused of serious violations are
in violation of human rights law. There is a gragilegal debate about what — short of a
blanket amnesty — is an acceptable compromise wdwmciliation and political stability are
major concerns. In South Africa for instance, astyeould only be obtained in return for a
full and frank admission of one’s activities.

The process should be voluntary
Families or victims should retain the option of suwing their case through general legal
processes and should not be forced to take partruth and reconciliation process.

Process of acknowledgement of wrong-doing

There must be acknowledgement from the state dnplagies to the conflict that wrongs
were committed and there must be undertakings byaaties to cooperate with a fair and
impartial truth seeking mechanism.

Integrity of criminal justice process should be ejoh

The conflict in Northern Ireland has warped thanimal justice system and undermined
public confidence in it. We believe any truth pres should not repeat this pattern. Indeed a
crucial aspect of any process will be to try anstaree confidence in the criminal justice
system by making recommendations where appropatadet how to improve it.

Must comply with international human rights law

We have already highlighted our view that any tratid reconciliation process examining
deaths or allegations of torture or ill-treatmehowd comply with articles 2 and 3 of the
European Convention on Human Rights which of couss@ow part of domestic law.
However, other relevant international human rigstendards should be the parameters for
any such process.

No hierarchy of victims
Victims of the conflict should be self-defined. érk should be no discrimination as between
different classes of victims.

Report should be produced and published

The process should culminate in a published regbith, in addition to describing the work
undertaken, will make recommendations to ensuré sbhah violations do not recur. In
addition the process should be capable of makipgregions where appropriate.
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