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"\ CAJ
L J Committee on the

Administration of Justice
The Committee on the Administration of Justice (CAJ) was established in

1981 and is an independent non-governmental organisation affiliated to the
International Federation of Human Rights. CAJ takes no position on the
constitutional status of Northern Ireland and is firmly opposed to the use of
violence for political ends. Its membership is drawn from across the
community.

The Committee seeks to ensure the highest standards in the administration of
justice in Northern Ireland by ensuring that the government complies with its
responsibilities in international human rights law. The CAJ works closely with
other domestic and international human rights groups such as Amnesty
International, Human Rights First (formerly the Lawyers Committee for Human
Rights) and Human Rights Watch and makes regular submissions to a
number of United Nations and European bodies established to protect human
rights.

CAJ’s activities include - publishing reports, conducting research, holding
conferences, campaigning locally and internationally, individual casework and
providing legal advice. Its areas of work are extensive and include policing,
emergency laws and the criminal justice system, equality and advocacy for a
Bill of Rights.

CAJ however would not be in a position to do any of this work, without the
financial help of its funders, individual donors and charitable trusts (since CAJ
does not take government funding). We would like to take this opportunity to
thank Atlantic Philanthropies, Barrow Cadbury Trust, Hilda Mullen Foundation,
Joseph Rowntree Charitable Trust, Oak Foundation and UNISON.

The organisation has been awarded several international human rights prizes,
including the Reebok Human Rights Award and the Council of Europe Human
Rights Prize.
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Rt Hon Paul Goggins MP

Minister of State for Northern Ireland
Northern Ireland Office

11 Millbank

London

England

SW1P 4PN

26th February 2009
Dear Minister,
Re: “Non-Jury Trial Arrangements in Northern Irelan d”

Thank you for your letter of "6 January 2009 inviting the Committee on the
Administration of Justice (CAJ) to give our views the non-jury trial system in light
of the upcoming expiration date of the presentrayeanents. As you will know, CAJ
is an independent non-governmental human rightanisgtion that was established in
1981. CAJ's activities include - publishing regortonducting research, holding
conferences, monitoring, campaigning locally andermationally, individual
casework and providing legal advice. Its areasvofk are extensive and include
policing, emergency laws, criminal justice, eqyafind the protection of rights. The
organisation has been awarded several internatimmaén rights prizes, including the
Reebok Human Rights Award and the Council of Eutdpman Rights Prize.

As stated in previous consultations and publication this issue, CAJ recommends
that the right to trial by jury be restored in dises.

UN Human Rights Committee

In November 2007 the UN Human Rights Committeeehisoncerns regarding right
to a fair trial (ICCPR art.14), specifically highlighting the Just and Security
(Northern Ireland) Act 2007 and the use of non-jtrigls. The UK government’'s
response to these issues indicated that the prijoat§ication for non-jury trials in
Northegn Ireland is to avoidparamilitary and community based pressures on
jurors’.

In July 2008, in its examination of the governméhé¢, UN Human Rights Committee
(HRC) expressed further trepidation tHabme elements of criminal procedure
continue to differ between Northern Ireland and thenainder of the State party’s
jurisdiction” and conveyed apprehension about what they corsiderbe ‘no right to
appeal the decision’ made by the DPP.

1 CCPR/C/IGBR/Q/6 13 November 2007.
2 CCPR/C/GBR/Q/6/Add.1 18 June 2008



The Committee stated that the government shouldfdér monitor whether the
situation in Northern Ireland warrants judicial pedures that are intrinsically
different of the rest of the UKvith a view to abolishing’ such distinctions.

CAJ commends the NIO for taking on board the chhe Committee to scrutinise
whether restrictive legislative provisions in Narth Ireland are justified.

Juror Intimidation

The government’s response to the Human Rights Ctteenstates thatt‘is difficult
to judge the level of juror intimidation in Northerdreland’ yet concludes thait

remains prevalent, and intimidation more generélya growing problent (although
the government has failed to provide any substieesidence to this end).

Moreover, in his final report the Justice Oversi@rmmmissioner (JOC) conveys that
‘special arrangements [to counter juror intimidatjocan be made for witnesses or
victims who have particular concernsyt it has rarely been necessary in practice to
take special steps

Additionally, since September 2002 whanPolicy for Countering Intimidation on
Court Premisesvas issued, the JOC reported tian cases of possible intimidation,
of which two involved jurors, have been recordedhgyCourt Service and these were
dealt with promptly and appropriately. The riskiofimidation particularly of jurors
by means outside the vigilance of the court remaimeatter for concern on some
occasions®

There continues to be no substantive body of egelemthin the public domain to
suggest that there is a serious problem of jurbmidation in Northern Ireland that
necessitates non-jury trials. CAJ suggests (&astin previous submissions to this
regard) that consideration be given to the usewf 6f town juries’ in order to further
facilitate juror protection measures already ircpla

Non-Jury Trial Certificates — Human Rights Implications

Under the arrangements of the Justice and Sec(Mitythern Ireland) 2007 the
Director of Public Prosecutions (DPP) for Northéreland may issue a certificate
which allows a trial on indictment of the defendémbe conducted without a jury if
certain conditions, as set out by s1, Justice amlii8y (Northern Ireland) Act 2007,
are met. In order to issue a certificate, the DRBt be'satisfied’ that'there is a risk
that the administration of justice might be impdiné the trial were to be conducted
with a jury’. However, CAJ feels that the term ‘satisfied’ dersirates a very low
threshold and permits a broad application of th@gydo issue certificates, even when
applied in conjunction with the prescribed condiito

Similarly, the UN Human Rights Committee remainsprapensive about the
provisions which allow for cases certified by theddtor of Public Prosecutions to be

3 .
Ibid.
* CCPR/C/GBR/Q/6/Add.1 18 June 2008
> Justice Oversight Commission&ixth Report of the Justice Oversight Commissiahate 2006.
® Justice Oversight Commission&ixth Report of the Justice Oversight Commissiahete 2006.



‘tried in the absence of a jufy’even in light of the governments assurance of
‘safeguards such as reasoned verdfctsThe Committee interprets the ICCP&s
requiring that objective and reasonable grounds grevided by the appropriate
prosecution authorities to justify the applicatiof different rules of criminal
procedure in particular cases (art. 14).’ The high degree of discretionary
entitlements to the DPP as granted by the JustideSacurity (Northern Ireland) Act
2007 are questionable in this regard.

The unsuccessful prosecutions in three high-profde-jury cases (in relation to the
Northern Bank robbery, the Omagh bombing and thederuof Robert McCartney)
also raise questions about the discretionary poafetise DPP and the application of
condition and/or prosecution tests.

Other human rights concerns regarding this degfeélistretion exist. That a
certificate permitting a non-jury trial may be issued if the ®RBuspects’ that the
defendant is (or has been) a member of a proscalgmhisation, or has (or has had)
a relationship with a member of a proscribed orggonraises questions regarding
discrimination; the right to respect for privatedafamily life; and freedom of
association (ECHR 14; 8; and 11 and corresponditngjess of the ICCPR). That the
rights of family and friends of members (or formerembers) of proscribed
organisations may be consequently violated is wateble as this condition is highly
subjective.

As is the UN Human Rights Committee, CAJ is conedrabout the restrictions for
challenging the issuing of certificates. The rigbt legal challenge, particularly
judicial review, is a basic right which was acknedded by the NIO in its original
2006 consultation paper regarding the replacemebBiock Courts, which stated:
‘As is the case with all administrative decisiorthe DPP’s decision will be
challengeable by means of judicial review. Thik enable defendants to be sure that
the decision has been taken propetf’ The right to effective remedy is guaranteed
by the ECHR (art.13). The inclusion of sectionl}(¢) of the Justice and Security
(Northern Ireland) 2007 Act which allows for juditireview based on ‘exceptional
circumstances (including in particular exceptionstumstances relating to lack of
jurisdiction or error of law)’ do not assuage tlmcerns made by CAJ in response to
Justice and Security Bill proposed in 2006.

Repercussions — Public Confidence

CAJ is aware of the government’s responsibilityetsure the safety and security of
those members of the public who participate indhmninal justice system as jurors.
However, CAJ believes that non-jury trials amewarranted given that Northern
Ireland is not in an emergency situation and thaasares which are less restrictive
than non-jury trials may be applied in order towecjuror safety. To continue to
treat Northern Ireland as an emergency perpetaal@sk of confidence in the rule of
law.

" CCPR/CIGBR/CO/6 30 July 2008

8 CCPR/C/GBR/Q/6 13 November 2007

® CCPR/C/IGBR/CO/6 30 July 2008

1 para. 4.12Replacement Arrangements for the Diplock Court &yst
A Consultation Paper’, August 2006.



While it may be argued that judges sitting alone tapartially and independently
hold trial and that, therefore, non-jury trials a necessarilya breach of the right to
a fair trial (ECHR art 6; ICCPR art.14), jury tsabre inexorably linked to the
common law system. Legislation which underminas firinciple weakens public
confidence in the criminal justice system and therall peace process in Northern
Ireland™ In the words of the Criminal Justice Review, jurialg constitue ‘a
symbol of normality with all that means for pulitinfidence™?

The introduction of jury trial for all cases woultk a way to acknowledge and
commend the enormous political and social strideghvNorthern Ireland has made
in the past decade, resulting in reciprocal comiogebetween the people and the state.

CAJ feels that jury trials are a fundamental congmrof the rule of law within the
common law system and that non-jury trials are uravded in Northern Ireland at
present. To this en€AJ suggests the introduction of jury trials in all cases for a

set period after which a consultation could take @ce and the onus to prove non-
jury trials as necessary or more effective would ben those who wish to have
them re-instated

However, if the arrangements for non-jury triale a0 be renewedCAJ suggests
that the exceptions to non-jury trials be minimal; stricter conditions be required
for the DPP to issue a certificate; the ability tochallenge the issue of certificates
not be subject to stringent limitations; and that ertificates issued are adequately
justified by the DPP.

Yours Sincerely,

Mike Ritchie
Director

' Over % of the population of Northern Ireland bediehat juries (after direction from a judge) are
better at deciding cases in the Crown Court thdges sitting alone<ristine Amelin, Michael Willis
and Debbie DonnellyAttitudes to the Criminal Justice System in NartHeeland. March 2000.

12 Review of the Criminal Justice System in Northeztahd March 2000.



