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L J Committee on the

Administration of Justice
The Committee on the Administration of Justice (CAJ) was established in

1981 and is an independent non-governmental organisation affiliated to the
International Federation of Human Rights. CAJ takes no position on the
constitutional status of Northern Ireland and is firmly opposed to the use of
violence for political ends. Its membership is drawn from across the
community.

The Committee seeks to ensure the highest standards in the administration of
justice in Northern Ireland by ensuring that the government complies with its
responsibilities in international human rights law. The CAJ works closely with
other domestic and international human rights groups such as Amnesty
International, Human Rights First (formerly the Lawyers Committee for Human
Rights) and Human Rights Watch and makes regular submissions to a
number of United Nations and European bodies established to protect human
rights.

CAJ’s activities include - publishing reports, conducting research, holding
conferences, campaigning locally and internationally, individual casework and
providing legal advice. Its areas of work are extensive and include policing,
emergency laws and the criminal justice system, equality and advocacy for a
Bill of Rights.

CAJ however would not be in a position to do any of this work, without the
financial help of its funders, individual donors and charitable trusts (since CAJ
does not take government funding). We would like to take this opportunity to
thank Atlantic Philanthropies, Barrow Cadbury Trust, Hilda Mullen Foundation,
Joseph Rowntree Charitable Trust, Oak Foundation and UNISON.

The organisation has been awarded several international human rights prizes, including the
Reebok Human Rights Award and the Council of Europe Human Rights Prize.
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28 July 2009

Re: Keeping the Right People on the DNA Database

Thank you for your letter of 7 May 2009 inviting ethCommittee on the
Administration of Justice (CAJ) to present our &ewn the proposals made in the
Keeping the Right People on the DNA Databasdocument. As you will know,
CAJ is an independent non-governmental human rigittgganisation that was
established in 1981. CAJ’'s activities include -blmhing reports, conducting
research, holding conferences, monitoring, campaggtocally and internationally,
individual casework and providing legal advices dtreas of work are extensive and
include policing, emergency laws, criminal justi@guality and the protection of
rights. The organisation has been awarded sewgeshational human rights prizes,
including the Reebok Human Rights Award and ther€dwf Europe Human Rights
Prize.

Devolution of Policing and Justice Issues in Northre Ireland

The Committee on the Administration of Justice bekves that any changes to the
law dealing with the retention of DNA profiles andsamples should be left until
after the anticipated devolution of policing and jwstice powers which would allow
for greater attention and analysis by local ministes and law makers.



Having said that we offer the following comment®uaithe proposals:
General Comments

CAJ commends the Government for its intention toseeits policy on the retention
of DNA and fingerprint dataWe particularly applaud the proposal to destroy al
samples taken from suspects.

However, we do not think that the proposed revisigo far enough. We recommend
that Northern Ireland follow the example of Scotlam relation to DNA data
retention as the law there is significantly diffierdrom that in England, Wales and
Northern Ireland, and indeed is different from gneposals in the public consultation
document.

Specific Comments

Bearing in mind the judgment of the European CofirtHuman Rights (ECtHR) in
the S. and Marper case CAJ remains particularlyceored about the following
aspects of the proposals:

* The consultation document proposes (section 2at) ‘ddults convicted of a
recordable offence will have their profiles retalnéndefinitely’. It is
necessary to bear in mind that while ‘recordablierafes’ includes violent
acts such as murder and manslaughter, ‘recorddbdaces’ also includes
poaching, begging and ‘taking or riding a pedal leywithout owner’s
consent’. That the DNA profile of an individual whis convicted of
trespassing in search of game should be retairdefimtely seems at odds
with the intention of maximising public protectiorCAJ suggests that the
DNA profile of those convicted of only the gravest crimes, such as serious
violent or sexual offences, should be retained inéleitely, although CAJ
believes that consideration should be given to reding the length of time
for keeping DNA profiles of those who have been ceitted.

* The retention of the DNA profile of innocent adufisr up to 12 years
(determined by the crime for which they weret convicted - section 2.4) is
clearlyat odds with the presumption of innocenc€Universal Declaration of
Human Rights article 11(1). Even the title of tbensultation document
Keeping the Right People on the DNA Databasglies that those individuals
on the database are guilty; that the ‘right peofiethose on the database) are

guilty people.

« The ECtHR judgment, which cites a report by the fidld Council on
Bioethics? concludes that the capacity of DNA profiles ‘t@yide a means of
identifying genetic relationships between indivitues in itself sufficient to
conclude that their retention interferes with tight to the private life of the
individuals concerned’. The judgement states thatNuffield report ‘also
expressed concerns at the increasing use of the [Obt& for familial
searching, inferring ethnicity and non-operatiomaearch. Familial searching
is the process of comparing a DNA profile from ana scene with profiles

! Nuffield Council on Bioethics Report: “The foreasise of bio-information: ethical issues”.
http://www.nuffieldbioethics.org/




stored on the national database, and prioritidmagt in terms of “closeness”
to a match. This allowed identifying possible geneelatives of an offender.
Familial searching might thus lead to revealingviesly unknown or
concealed genetic relationshipsThe potential violation of the right to
respect for private life remains relevant.

The proposal (section 2.4) to retain the DNA profé of all children under
the age of 18 who have been arrested but not conted of a ‘serious
violent or sexual or terrorism-related offence’ for twelve years is
unacceptable. As mentioned above in relation to adults, thislésarly at odds
with the presumption of innocence which is a terfetommon law. This right
is specifically guaranteed for children by artick®(2)(b)(i) of the UN
Convention on the Rights of the Child (CRQ)xe CRC also guarantees that
any child accused of having committed a crime sbhalltreated in a manner
consistent with the promotion of the child’s serfedignity and worth’
(article 40(1)). Retaining DNA profiles for thoseho have not been
convicted stigmatises them and paints them with shme brush as those
convicted of committing crime. Whether or not tBevernment agrees that
such a stigma could be the outcome of DNA retentioa ECtHR judgement
noted that the applicant (S.) ‘emphasised, findhgt retention of the records
cast suspicion on persons who had been acquittetisoharged of crimes,
thus implying that they were not wholly innocer8ubsequently, the ECtHR
concluded that ‘the retention thus resulted innsiigwhich was particularly
detrimental to children as in the case of S. anthémbers of certain ethnic
groups over-represented on the database’. Morgidweould appear that the
proposals are not in the best interest of individetaldren and therefore
contravene article 3 of theRC which states that, ‘in all actions concerning
children, whether undertaken by public or privadeial welfare institutions,
courts of law, administrative authorities or legtste bodies, the best interests
of the child shall be a primary consideratiorRetaining forensic data of
children requires that due attention is paid to chidren’s rights and that
relevant legislation is in observance of internatinal standards.

The statement (section 2.8): ‘We have selectedeatention periods of 6 years
and 12 years based on the likelihood of people mdwe been arrested and not
convicted but who may go on to commit an offen@sras to imply that those
who are not convicted are nonetheless guilty or tthey are likely to commit
a crime.

The statement (section 4.5): ‘the majority of tloévee criminal population is
now believed to have its DNA recorded and poliaeds use DNA profiles to
solve thousands of cases every year’ is misleadimd) does little but raise
expectations of victims and family members of vildiwhich may or may not
be fulfiled. The Nuffield Council on Bioethics dnGeneWatch UK, two
institutions with significant knowledge of the saiic aspect of this debate,
have been sceptical in relation to the benefit imfewspread retaining of DNA
profiles. As was cited in the judgment in the &d Marper case, the Nuffield
report ‘referred in particular to the lack of stdtory empirical evidence to
justify the present practice of retaining indefehyt fingerprints, samples and
DNA profiles from all those arrested for a recorgabffence, irrespective of



whether they were subsequently charged or convictédneWatch UK and a
coalition of other organisations have launched & nebsite which attempts
to debunk myths about the National Database. ftgntly, one myth is that
‘Keeping more people’s records on the DNA databagke make it more
effective’. In fact, research suggests that ‘kegpiDNA profiles from
convicted criminals has been shown to be effectagehas collecting more
DNA from crime scenes. But keeping DNA profilesrifraunconvicted people
on the Database has not helped to solve more crithesproportion of
recorded crimes detected using DNA has not incteasdhe last 5 years,
despite 2 million more people’s records being k&pt’

» CAJ opposes the proposal (section 8.6) to abolishe provision within
PACE which allows a person to request to witness ¢éhdestruction of his
or her fingerprints.

CAJ holds that negative implications of retaining DNA profiles, which raises
guestions in relation to the proportionality and necessity requirement under the
European Convention on Human Rights (article 8), outweigh the benefit of
possibly increasing public safety. Again, we would hope that the Home Office and
the NIO would look to the Scottish system whichalpakes individual rights and
public safety in relation to destroying record$arensic data.

Thank you again for permitting CAJ to submit ouews and we look forward to
seeing the Home Office and NIO analysis of the attagon submissions.

Yours Sincerely,

Jacqueline Monahan
Criminal Justice Programme Officer

cc: Northern Ireland Office

Policing Powers and Custody Branch
Policing Policy & Strategy Division
Castle Buildings

Belfast

BT4 3SG

2 http://reclaimyourdna.org/further-information/tensns-about-the-national-dna-database/




