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Hope, Human Rights and
a New American President
CAJ is a human rights organization primarily
concerned with the protection of human rights for all
without distinction in Northern Ireland. Nonetheless,
we are a committed part of a global human rights
community and have always understood that the
indivisibility of the human rights ideal means seeing
the connections between human rights protections
(and violations) in one part of the world and their
validation (or loss) in another. On Tuesday January
20th, Barak Obama became the President of the United
States. His Presidency has global significance not
least in terms of human rights protections and the
perceived and actual willingness of the United States
to commit to and enforce the basic obligations that
many states consider fundamental.
Since the traumatic events of September 11th, 2001 the
United States has dedicated itself through its President to
a global “war on terror”. That war has resulted in the
dominance of Unitary Executive power in the United States,
a theory and practice that holds the US President has the
legal right to act outside of the normal constraints of US
democracy, which has historically been based on the
separation of powers between the executive and the
legislature. This has meant the virtual side-stepping of
controls on Presidential and Vice-Presidential decisionmaking.
That doctrine has prompted many of the excesses which
we are all familiar with today. These include the
establishment of detention regimes such as that in
Guantanamo Bay in Cuba and Bagram Air base in
Afghanistan which are in a legal “grey” zone; the brutal
treatment of detainees in these locations which abjectly
violates the torture provisions of international law; the
extraordinary rendition of persons between countries;
massive wire-tapping of citizens and non-citizens within the
US on national security grounds; and a general disregard
for the value of protecting human rights to advance the
security of all. These policies have had effects far beyond
the United States.
They have served to undermine the consensus reached
between states after the Second World War that sought to
place international human rights at the heart of a new
international organization (the United Nations) which was
designed to safeguard security and peaceful co-existence
between states. The rule of law abuses allied with the
deployment of torture by the world’s most powerful

democracy have given numerous states cover to resort to
similar practices against dissenters, marginalized political
groupings, minorities and those professing differing political
opinions. All this has been achieved in the name of
combating terrorism. United States practices have failed
to engage with the mobilizing effects of such practices on
violent actors, and the radicalization which has followed in
many Islamic states across the world. The costs to human
rights of this “war on terror” have been exceedingly high.
Thus, the moment of Presidential transition is particularly
important to the international community and to those of us
concerned with human rights. President Obama has a
well-articulated world-view which indicates a far more
nuanced and inter-connected understanding of the
relationship between human rights and the broader foreign
policy and security goals of the United States. The United
States has much to repair. It also offers symbolic hope as
it elects its first African-American President, that prejudice
can be overcome and that the promise of equality and nondiscrimination is a lived reality and potential for all. The
signals on human rights will be closely watched in Belfast,
Gaza, and Darfur.
As we underscore the interconnectedness of human rights
protections – we understand that a renewed commitment
by the United States offers the renewed capacity of renewal
for all states – including our own. For that promise there is
much to be hopeful for in the year ahead.
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AMNESTY AND DEALING WITH THE PAST
In societies recovering from conflict, calls for amnesty
often come from various groups including politicians,
former combatants and civilians who believe that
society needs to look towards the future, rather than
raking over the past. However, demands for amnesty
can potentially conflict with the state’s human rights
obligations, including investigating violations,
prosecuting and punishing those responsible and
providing reparations to the victims. As with many
societies emerging from conflict around the world, the
tensions between amnesty and calls for truth and
justice have been evident in Northern Ireland, and have
particularly focused on the United Kingdom’s
obligations under international humanitarian law and
the European Convention on Human Rights (ECHR).
When assessing the extent of the United Kingdom’s
obligations to investigate and prosecute under international
humanitarian law, the nature of the ‘Troubles’ must be
considered. Firstly, as the ‘Troubles’ were not a conflict
between multiple states, but rather involved numerous nonstate actors and the UK state, they cannot be described as
‘war’ under the 1949 Geneva Conventions, which apply only
to inter-state conflicts. Secondly, although international
humanitarian law addresses internal conflicts in Additional
Protocol II to the Geneva Conventions, it is unclear whether
the Northern Irish situation reached the high threshold to be
considered under this Protocol, which applies only to
conflicts where the non-state actors are ‘under responsible
command’ and exercise ‘such control over a part of [the
state’s] territory as to enable them to carry out sustained
and concerted military operations’. Furthermore, even if it
is assumed that during some periods, the actions of the
Provisional Irish Republican Army fulfilled this criteria, it
may still be possible to grant an amnesty to the combatants
as Article 6(5) of the Protocol stipulates that ‘[a]t the end of
hostilities, the authorities in power shall endeavour to grant
the broadest possible amnesty to persons who have
participated in the armed conflict’.
In recent years, the scope of this article has come under
great scrutiny. In particular, the International Committee of
the Red Cross argues that this provision has now evolved
under customary international law to exclude serious
human rights violations. However, this interpretation was
not reflected in the debates of the signatories to the
Additional Protocol II and is yet to be widely reflected in
state practice. Therefore, even if Additional Protocol II is
deemed to apply, an amnesty for serious violations may still
be permissible under international humanitarian law.
If it is determined that the Northern Irish context does not
meet the high threshold imposed by Additional Protocol II,
then international humanitarian law does not apply, except
for the limited provisions of Common Article 3.. After this
point, accountability for the crimes committed during the

‘Troubles’ becomes a question of domestic British law,
albeit under the supervision of the European Court of
Human Rights. Amnesties for domestic, particularly
politically motivated crimes, are unproblematic under
international law, and indeed, are routine in many states.
However, where political motivations led to violent crimes
against civilians, international human rights law, such as
the ECHR, imposes obligations on states to remedy the
harm endured.
To date, the implementing bodies of the ECHR have had
little experience of dealing with amnesties or similar
measures for conflict-related crimes. One of the few cases
where amnesties have been considered was in a 1991
admissibility decision by the European Commission on
Human Rights in Dujardin and Others v France. The case
was taken by the families of some unarmed gendarmes
who were killed in a politically-motivated attack by rebels
on the island of New Caledonia, a French colony, for which
they were subsequently granted an amnesty by the French
government. In declaring that the application was
inadmissible the Commission stated that the ‘crime of
murder may be covered by an amnesty’ without
contravening the Convention. The Commission further
highlighted the ‘entirely exceptional’ character of the
amnesty which was ‘adopted in the context of a process
designed to resolve conflicts’.
However, in more recent cases concerning violent crimes
perpetrated by state actors, the European Court of Human
Rights has expressed significant misgivings concerning
suggestions of amnesty. For example, in the 2006
Oneryildiz v Turkey case involving allegations of torture
against a twelve-year-old boy by the Turkish police, the
Court stated that when an agent of the state is accused of
crimes that violate Article 3, the criminal proceedings and
sentencing must not be time-barred and the granting of an
amnesty or pardon should not be permissible. However, this
judgement, unlike the Dujardin decision, did not occur in a
transitional context, where amnesty was considered as part
of a reconciliation process. Furthermore, to date, the
European Court of Human Rights has not considered the
possibility that an amnesty, rather than preventing viable
prosecutions, could in fact be a tool for truth recovery in
instances where there is insufficient evidence to prosecute.
It appears that such a process may soon be proposed for
Northern Ireland by the Consultative Group on the Past,
and it may be considered favourably by the Court provided
that the truth-recovery mechanisms adhere to the
standards outlined by the Court to date relating to
investigations (independence, promptness, thoroughness
and accessibility).
Dr Louise Mallinder
Research Fellow
Law School, Queen's University Belfast
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Inquiries Update
On 1st April 2004, Canadian Judge Peter Cory
announced the findings of his investigations into three
(out of a total of six) deaths where collusion between
State forces and both loyalist and republican
paramilitaries had been alleged. The murders to be
investigated concerned the following victims: Lurgan
defence solicitor Rosemary Nelson; Portadown
Catholic man Robert Hamill; and, LVF leader and Maze
prisoner Billy Wright. Judge Cory recommended the
establishment of separate public inquiries to examine
collusion allegations further, as he believed that in all
three cases it was possible to find evidence of
collusion.
As a result, the public inquiries were set-up in 2005 and
continue investigations at present. Currently, the Billy
Wright Inquiry is nearing completion of oral hearings set to
conclude in February 2009. Similarly, The Rosemary
Nelson Inquiry is expected to complete hearings in April
2009. The Robert Hamill Inquiry will began hearing oral
evidence on 13 January 2009 and will continue to hear
evidence throughout 2009.
The Billy Wright Inquiry
On 20 November 2008, Billy Wright’s father, Mr David
Wright held a press conference at Stormont to highlight
concerns which he and his legal team had over the
thoroughness of Inquiry investigations into intelligence
matters surrounding his son’s death in 1998. Mr Wright and
his representatives felt that they were faced with no other
option as they had received a request from the Inquiry to
cease correspondence relating to such concerns.
Evidence was also given in the same month to the Inquiry
by the former Controller of Prisons for Northern Ireland, Mr
Alan Shannon. An important question regarding the murder
of Billy Wright is whether or not prison management fulfilled
their duty of care obligations to Billy Wright who was a
prisoner in custody at the Maze when he died. Mr Shannon
relied on the assertion that the wings of the prison block
were designed to keep prisoners apart as an assessment
of the risks involved in housing the INLA and LVF in the
same block (H6). Mr Shannon said he had received this
response from former Director of Operations Management
at the Maze, Martin Mogg (now deceased) when he
queried if risk assessments had been performed. However
there is no official record of this conversation. It was also
highlighted that the International Committee of the Red
Cross (ICRC) raised concerns about relocation despite
arguments that the factions were housed on separate
wings of the block.
In December Sir Richard Tilt, former Director General of
Prisons in England and Wales, gave evidence based on his
extensive experience managing prisons. He told the Inquiry

that he believed that ‘24-hour unlock’ resulted in the loss of
the prisoner cell as a key security mechanism and form of
control. Furthermore, he felt that an assessment of the
potential risks to Billy Wright had not taken place.
The Rosemary Nelson Inquiry
During recent months, the Inquiry has been hearing
evidence on intelligence information. The majority of
witnesses called have been granted anonymity, with several
giving evidence in closed sessions where legal
representatives and public audience is not permitted. Of
these closed sessions, the transcript for day 84, Tuesday 2
December 2008, will not be published and as a result no
public record of this hearing will be made available.
The Inquiry heard accusations from witnesses that
Rosemary Nelson was providing false alibis for republicans
and passing information on the police to them. The former
Head of the Intelligence Management Group of Special
Branch also claimed that Rosemary Nelson was a terrorist.
Adding to the views of Mrs Nelson which Security Force
and RUC personnel have expressed, a civil servant (who
was formally the Director of Policing and Security) said that
the former Chief Constable of the RUC, Sir Ronnie
Flanagan, referred to her as an ‘immoral woman’.
In November 2008, questioning highlighted that a report
from UN Special Rappateur Mr Cumarswamy, raised
concerns that defence solicitors should be protected when
threatened and that threats and the assessment of them
should be investigated independently.
The issue of whether or not Rosemary Nelson was afforded
sufficient protection touched upon the RUC’s assessment
of whether the leaders of the Garraghy Road Residents
Coalition (GRRC) were eligible for the Key Persons
Protection Scheme (KPPS). Despite being the GRRC’s
legal representative, Rosemary Nelson was not included in
this assessment and former Associate Director of Security
and Policing, Stephen Leach, would not speculate as to her
eligibility had she applied individually.
The Robert Hamill Inquiry
The Robert Hamill Inquiry commenced oral hearings on
Tuesday 13 January 2009 at the Interpoint in Belfast. The
Inquiry will normally sit from 10.30 am until 4.30 pm four
days per week from Tuesday to Friday. On Thursday 8
January, a reconstruction of the murder took place in
Portadown town centre.
Ms Colleen Smyth
Inquiries Observation Project Co-ordinator
Transitional Justice Institute, University of Ulster
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The decision in Re E/Holy Cross case
E (A child), Re (Northern Ireland) [2008] UKHL 66
Background
This was a case which was heard by the House of Lords on
12th November 2008. The case arose from the policing of
the civil disturbances in late 2001 in the Ardoyne Road area
of North Belfast which subquently become known as the
‘Holy Cross dispute’. In September 2001, Loyalist
protestors sought to prevent the Catholic primary school
children travelling up a section of the Ardoyne Road (the
Glenbryn Road, where Protestant residents live) to the Holy
Cross Primary School. Initially the police sought to deal with
the problem by routing those attending Holy Cross away
from Glenbryn, but in September 2001 the then Chief
Constable of the Police Service of Northern Ireland (PSNI)
decided to deploy officers in order to clear a path for the
parents and children to enter by the front door. A parent of
one of the children brought a case against the PSNI
arguing that her rights and the rights of her daughter had
not been adequately protected by the PSNI as they failed
to take appropriate steps to discharge their positive duties
under the European Convention on Human Rights (ECHR).
The case was eventually heard first in the High Court in
June 2004 (In the Matter of an Application by “E” of a
Judicial Review [2004] NIQB 35) and then in the Court of
Appeal in October 2006 (E, Re Application for Judicial
Review [2006] NICA 37). Both courts dismissed the
mother’s appeal as they concluded that no breach of ECHR
rights had been made. The appellant then unsuccessfully
appealed to the House of Lords.
House of Lords judgment
In a unanimous judgment, the House of Lords upheld the
previous courts’ decisions as the Law Lords dismissed the
appeal. Delivering the leading judgment, Lord Carswell
gave a ‘fairly extended consideration’ to the material facts
set in the previous cases in the High Court and the Court
of Appeal. Although the major issue remained the same,
which was whether the State through its emanation of the
police was in breach of its positive obligation under the
ECHR, the appellant and the Northern Ireland Human
Rights Commission (NIHRC) who was granted permission
by the House of Lords to act as a third party on human
rights legal points, confined their argument ‘sensibly’ in Lord
Carswell’s view, to Article 3 (prohibition of inhuman
treatment) and did not encompass Article 2 (right to life).
However the judicial reasoning from both Lord Carswell and
Baroness Hale of Richmond relied heavily on Article 2
jurisprudence. Such an approach is understandable given
that the doctrine of positive obligations, the duty to take
more pro-active measures to ensure the enjoyment of
Convention rights, stems from the leading Article 2 case of
Osman v United Kingdom (2000) 29 EHRR 245. The
Osman case established that where there is a ‘real and

immediate risk’ of which the authorities knew or ought to
have known, there is a positive obligation on the authorities
to take preventive operational measures to protect an
individual whose life is at risk from the criminal acts of
another individual.
In approaching the issue as to whether the PSNI was in
breach of its positive obligations under Article 3 of the
ECHR, Lord Carswell asked four questions:
(a) whether the appellant is entitled to seek relief on
behalf of her child, who is not formally a party to the
proceedings;
(b) whether the appellant and her daughter suffered
inhuman or degrading treatment;
(c) whether Article 3 was engaged so as to give rise to the
positive obligation under that Article;
(d) if so, whether the police took sufficient steps to
discharge that obligation.
Answering the first question in the affirmative, Lord
Carswell supported by the concurring judgment of
Baroness Hale, opined that it would have been preferable
had the appellant’s daughter been made a party to these
proceedings rather than being represented through her
mother. Her mother was considered to be a ‘victim’ for the
purposes of the Human Rights Act 1998 and therefore was
entitled to bring forward a case on behalf of her daughter.
Drawing upon the assistance from the written submissions
from the second intervener, the Children's Law Centre and
Northern Ireland Commissioner for Children and Young
People, Baroness Hale’s judicial judgment focused
particularly on the importance of recognising the
vulnerability of children when exposed to violent conflict.
Interestingly, the learned judge pointed out that the
landmark rulings in which there have been violations of the
ECHR as States have been found responsible for failing to
protect victims from inhuman treatment have concerned
children.
The judge continued to highlight the special vulnerability of
children as relevant in two ways. Firstly, in assessing
whether the treatment to which they have been subjected
reaches ‘the ‘minimum level of severity’ - that is, the high
level of severity needed to attract the protection of Article 3,
a test which is not easily reached. Secondly, in determining
the scope of the obligations of the state to protect against
inhuman and degrading treatment. In this regard, Baroness
Hale quoted a previous House of Lord’s judgment in the
case of R (Limbuela) v Secretary of State for the Home
Department [2005] UKHL 66, [2006] 1 AC 396, wherein the
House of Lords recognised that it was unhelpful to attempt
to analyse obligations arising under Article 3 as negative
or positive. ‘Time and again these are shown to be false
dichotomies’, Lord Brown declared. Instead, the real issue
is whether ‘the state is properly to be regarded as
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responsible for the harm inflicted (or threatened) upon the
victim’. However, Baroness Hale immediately qualified Lord
Brown’s judicial statement as she went on to state that
there must be some distinction between the scope of the
State’s duty not to treat people inhumanely thereby
violating Article 3 (negative duty) and its duty to protect
people from harm which others may inflict upon them
(positive duty). The Law Lords held that the negative
obligation is unqualified, the positive obligation is not
absolute:
“Bearing in mind the difficulties in policing modern
societies, the unpredictability of human conduct and the
operational choices which must be made in terms of
priorities and resources, the scope of the positive
obligation must be interpreted in a way which does not
impose an impossible or disproportionate burden on the
authorities.”
This judicial reasoning was pivotal in answering the
remaining three questions above. Although the State
through the PSNI did not inflict violence or punishment on
the appellant or her daughter, (the respondents accepted
that the protestors’ behaviour which included inter alia
throwing an explosive device and other missiles such as
bricks, balloons filled with urines, verbal abuse of a
sectarian, sexual and racist nature potentially constituted
inhuman or degrading treatment) arguably the State can
still be regarded as responsible since the police had
available to them the means of stopping the ‘protest’. (Lord
Carswell opined that the term ‘protest’ was inappropriate as
the behaviour of the ‘protestors’ could not be associated
with a legitimate protest) and preventing the infliction of
inhuman or degrading treatment. This was the argument
put forward by counsel for both the appellant and the first
intervener, the NIHRC. Counsel further argued that the
positive obligation under Article 3 was absolute and that
there should be no element of proportionality. The Law
Lords disagreed. Lord Carswell opined that an absolute
positive obligation would place ‘an intolerable burden on the
state’. He continued:
“the applicant has to show that the authorities failed to do
all that was reasonably to be expected of them to avoid
the risk to life. The standard accordingly is based on
reasonableness, which brings in consideration of the
circumstances of the case, the ease or difficulty of taking
precautions and the resources available. In this way the
state is not expected to undertake an unduly burdensome
obligation: it is not obliged to satisfy an absolute standard
requiring the risk to be averted, regardless of all other
considerations.”
Applying this test of reasonableness, the House of Lords
rejected the appellant’s argument that the PSNI should
have taken more robust steps to quell the protest and the

protect the children from the angry demonstrators who
shouted and spat at the them as they walked to and from
the Holy Cross Primary School. Lord Carswell, arguably
wrongly, accorded the police latitude in determining that
serious disorder would result if a more active policing
response had been implemented. In this respect, the
judgment was disappointing. Yet other aspects of the
decision are to be welcomed, most notably the finding that
the Court of Appeal mistakenly applied the ‘Smith’ test
derived from R v Ministry of Defence, Ex p Smith [1996]
QB 517, 554 to their assessment of the police behaviour.
Under the Human Rights Act, the most appropriate body to
determine whether a public authority, which includes the
police, acts compatibly with the Human Rights Act is the
court. In doing so the House of Lords endorsed the
NIHRC’s legal submissions on this point. However, it was a
qualified endorsement as Baroness Hale immediately
stated that the court has to ‘give appropriate weight to the
judgment of a person with responsibility for a given subject
matter and access to special sources of knowledge and
advice’. In this case, it was the police who was accorded
latitude. In the NIHRC’s opinion, too much latitude was
granted.
The appellant also claimed that the PSNI had discriminated
against her and her daughter in the actions they took on
the grounds of their religion. In so arguing, the appellant
used the equality provision of the ECHR, Article 14. Article
14 does not confer a free-standing protection against
discrimination, but only one that must be linked to another
Convention right. However, there is no need to prove a
breach of another right to trigger Article 14, only that is
‘engaged’. As the House of Lords rejected the appellant’s
argument based on Article 3, the Law Lords also rejected
her arguments based on Article 14. While Lord Carswell
accepted that the ‘protestors’ were motivated by
sectarianism, there was ‘nothing to indicate’ any
sectarianism on behalf of the police.
“Undoubtedly, the ‘Holy Cross Dispute’ was a very complex
situation and indeed has been described by the Lord Chief
Justice as ‘one of the most shameful and disgraceful
episodes in the recent history of Northern Ireland’. (In the
Matter of an Application by “E” of a Judicial Review [2004]
NIQB 35, para 63). As Baroness Hale stated ‘hindsight is a
wonderful thing and no doubt the police have learned
lessons from this whole experience’. Indeed this judicial
pronouncement applies to all involved in this ‘shameful and
disgraceful’ incident.

Anne Smith
Transitional Justice Institute
University of Ulster
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Civil Rights Then and Now, 1968-2008;
campaigning for rights in two different eras
Forty years ago this weekend a busload of students
and young people, organised by the Young Socialist
Alliance, set off from the Students Union to go to Derry
for a Civil Rights march. The march, which was in
protest at the discriminatory housing policy of Derry
Corporation and the gerrymandering of its electoral
boundaries, had been banned on spurious grounds by
the Home Affairs Minister, William Craig.
We arrived to find the marchers hemmed in in a narrow
street by rows of RUC men and Eamonn McCann
addressing the crowd. We moved up to the front of the
crowd, facing the RUC, not intending to attack them but to
make sure that if they tried to disperse the crowd they
would have to physically remove us. It was what US Civil
Rights activists called ‘assertive non-violence’.
I even, naively, addressed the RUC men urging them to let
us through. A few placards were thrown at the police, over
our heads, and suddenly a policeman rammed his baton
into the belly of the man beside me. They began batoning
everybody in sight, including me.
After that my memories are hazy except that I ended up on
the ground being beaten by a District Inspector with his
blackthorn. One of my more streetwise colleagues pulled
me up a lane, and got me a lift to Altnagelvin Hospital. The
RUC brought out water cannon, the first time they had been
used in the UK, and hosed the demonstrators – and the
Saturday shoppers – off the street.
All this was captured on film by an RTÉ cameraman and
shown extensively all over Britain and Ireland. It caused
uproar.
Queens University opened on the following week and there
was a mass meeting in the Students Union. We told our
stories and a protest march was organised. 2,000 students
took part and when it was blocked from reaching the City
Hall there was a three-hour sit-down in Linenhall Street.
Afterwards, there was another mass meeting and a new
protest organisation called the Peoples Democracy was set
up.
**********
How did the march organisers deal with the ban on the
Derry march and the violence of the police? Had they tried
to judicially review the Minister’s decision to ban the march?
Did they complain to the Police Ombudsman about the
behaviour of the RUC? Did the Human Rights Commission
protest about the use of the water cannon and its
indiscriminate effect on shoppers and passers-by?
Did the injured marchers sue the police? And what did the
Committee on the Administration of Justice do about it?
Did they contact the UN High Commissioner’s office or the
Council of Europe’s Commissioner for Human Rights?
Of course, the answer to all these questions is no.

************************
Things have changed enormously since that Saturday
afternoon in Derry 40 years ago. Today the victim of
discrimination or oppression is faced with a bewildering
array of legal and human rights instruments to choose from.
These were hard fought for. As the conflict developed and
ever more draconian security measures were adopted,
lawyers and human rights activists began to fight back, not
in support of the armed conflict but of the rule of law.
The first major change was the case of Ireland v. UK which
arose from the treatment of persons arrested on the
introduction of internment in 1971. The European
Commission on Human Rights’ ruling the treatment torture
in 1976 (later reduced to “cruel and inhuman treatment” by
the Strasbourg Court) sent out the message that even in
the midst of war it was possible to challenge the British
government and call it to account.
On the civil side, there was recognition from an early stage
of the need for a mechanism that would allow citizens to
challenge discriminatory decisions. The earliest attempts
were ineffective. It took a long struggle and the MacBride
Principles campaign, before the Fair Employment Agency
was eventually given powers to really make a change.
Similarly with the police. There was a recognition of the
need for change as early as the reform package in August
1969; but it was not until the Patten Report in 1999 that
sweeping changes were made and the PSNI became
something of a model of accountability for many other
societies.
And then there are all the international instruments adopted
by the UN and the Council of Europe such as the
International Covenant on Civil and Political Rights
(ICCPR), the United Nations Convention Against Torture
(UNCAT), and the European Convention for the Prevention
of Torture (ECPT). These had a new dimension. States
which ratified them had to report to the monitoring bodies
on how they were implementing the treaty provisions and
be examined about their reports in public in Geneva. And
the Convention on the Prevention of Torture went one step
further, assuming the power for its monitoring committee to
inspect prisons and police stations for itself.
Finally, there was the Human Rights Act, effective from
2000, making the ECHR directly applicable in UK courts.
And, of course, there is also the Human Rights
Commission with powers to comment on and criticise
government policies, to carry out certain types of
investigation, to intervene in legal cases and to fund some
cases itself.
The point is clear. For people or groups who believe that
continued on page 7
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they are discriminated against on political or religious
grounds or are harassed by the security forces, there are
now mechanisms available to secure redress.
*******************
Are those mechanisms needed any more? Especially now
that there is a political settlement involving all the significant
political parties, cannot all grievances be addressed
through the Assembly and the Executive? Between them
the Executive parties totally dominate the Assembly. The
danger is that in time complacency and party loyalty may
mean that there will be few voices to speak out on awkward
or inconvenient issues.
Already there are alienated groups in Northern society;
working class Catholics and Protestants in the most
disadvantaged areas complain that there has been little
peace dividend for them, and dissident republicans and
loyalist paramilitaries have not, unfortunately, all gone away
yet.
And that is where there is a missing piece in the equation
as I have outlined it so far. All these mechanisms will only
work if there are active NGOs and a vibrant civil society of
local community groups and grassroots organisations.
They are needed to voice the concerns of the
disadvantaged and to channel them towards the
mechanisms that can address their grievances – and to
take to the streets as well from time to time when those
mechanisms prove too slow or are ineffective.
***********************
I have couched this paper largely in terms of the traditional
political/religious divide here and the grievances that flowed
from it. But that is too narrow a perspective. This society
was divided as well on gender grounds, between rich and
poor, between disabled and non-disabled, between
Traveller and settled and, although we did not acknowledge
it until recently, between gay and straight. And today
society has changed very significantly as a result of the
influx of large numbers of migrant workers.
A more ambitious target than just ending the old politicoreligious division here would be to actively use the wide
array of human rights protections and mechanisms that are
now in place to build a society that not only resolves old
conflicts but is truly inclusive and seeks to protect the rights
of all minorities and vulnerable and disadvantaged people.
Summary of Paper to seminar in Queens University,
Belfast, on 3rd October 2008 to mark the 40th
anniversary of the Northern Ireland Civil Rights
movement, by Michael Farrell

Derry City Council, Equality,
and Spending Priorities
The recent consultation document issued by Derry City
Council - Draft Equality Impact Assessment of Rates
Estimates and Capital Programme – should be seen as
an important development in terms of applying Section
75 to spending decisions. The key point here being
that Derry City Council appear to have recognised that
in order for the Council as a whole to promote equality
of opportunity, and address need, then consideration
needs to be given to where the money goes.
The Draft EQIA was not perfect by any means, however
given that this is the first document of this kind to be issued,
any expectation of a perfect process would have been
unrealistic. The draft EQIA did however contain enough
useful information to begin a process of dialogue between
those who make decisions about spending, and those who
live in areas which most need the resources.
The draft document for example listed a range of proposed
capital programmes, with the caveat that there were
insufficient resources to ensure that all the projects were
Among the projects included was the
funded.
refurbishment of the synthetic football pitch in Creggan, and
restoration of the Guildhall. No costings were included with
these projects (that is clearly part of the next step) but one
can certainly see a more direct TSN-type benefit
associated with the pitch refurbishment in an area of acute
need, and a city centre restoration.
This is not to suggest that one project automatically takes
place in preference to the other as a result of the EQIA, but
rather, that a dialogue begins in which the “equality impact”
of the proposals are considered alongside other issues and
a final decision made. In effect, equality does not trump
other factors, but is included as part of the decision-making
process. Other issues highlighted in the EQIA include the
fact that the lion’s share of council spending on services
(almost £4 million per annum) goes on Derry City Airport,
significantly higher than the amount spent on community
services (£1.5 million per annum), or indeed, economic
development (£1.1 million). Again, examining this spending
alongside the wider benefits in terms of addressing
inequality and need within the city is an important
conversation that should now take place within the context
of the EQIA. The Council are now in the process of
considering submissions before outlining what final
decision they reach on bringing this forward. CAJ looks
forward to the publication of the final report.
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Civil Liberties Diary
2nd December
The Policing Board Annual Report
shows that members of the Travelling
community and members of ethnic
minorities are five times more likely to
be searched by the PSNI. The analysis
of the PSNI’s stop and search powers
showed that the number of people
being stopped under anti-terror
powers had “decreased significantly
due to the normalisation of policing”.

3rd December
An independent report carried out by
the Institute for Conflict Research
shows that working-class loyalists feel
increasingly alienated from the police.
The findings also show that while
nationalists still have concerns about
the PSNI they are now more willing to
engage with the police and to report
crime than they were in the past.

11th December
In an interview with the Guardian Lord
Lester reveals that he quit Gordon
Brown’s government because of its
“dismal and deeply disappointing”
record on human rights.
The
NIHRC
presents
its
recommendations for a Bill of Rights
for Northern Ireland to the British
government. The report includes a
number of recommendations, covering
the right to equality, access to
education, the protection of identity,
health, justice and an adequate
standard of living.

12th December
Commissioners Daphne Trimble and
Jonathan Bell criticise the plans for the
Bill of Rights claiming it has exceeded
its remit.

th

15 December
The Irish Traveller Movement (ITM)
launches a national petition to be
granted ethnic minority status in the

Republic. In its submission to the UN’s
Committee on the Elimination of
Racial Discrimination it has argued
that Travellers are protected under
anti-discrimination legislation but are
not a separate ethnic group.

were confined to their shared cells for
long periods. Another concern was the
poor relationship between the largely
Protestant staff and largely Catholic
population of inmates.

16th December
Lord Justice Girvan dismisses a legal
bid by the PSNI to be allowed to
question witnesses at the inquiry into
the murder of solicitor Rosemary
Nelson. The force was seeking a ruling
that any convictions or criminal
associations they had should be
considered by the tribunal as part of
their test of credibility.

Compiled by Mark Bassett from various newspaper

In address to a victims group in west
Belfast
Co-Chairman
of
the
Consultative Group on the Past Robin
Eames says that efforts to deal with
the legacy of the Troubles should not
be restricted by financial constraints.

17th December
The Court of Appeal refuses to rule on
an application by Special Branch
informer Mark Haddock to prevent the
Irish News barristers from being
allowed to question him about his
career as a UVF killer during a
forthcoming court case.

18th December
Philip Watt of the National Consultative
Committee
on
Racism
and
Interculturalism criticises the Irish
government’s decision to disband the
body at a time when racist incidents
are on the increase and there has
been a significant increase in the
number of such incidents reported to
the Gardai.
A highly critical official report into
conditions in Hydebank Wood Prison
in south Belfast finds that the humane
treatment of prisoners was secondary
to the prison regime and prisoners

Just News
would like to
wish all its
readers a
Happy New Year
and best
wishes for
2009.
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