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Human Rights in Northern Ireland

UN shines a spotlight on the Inquiries Act

2008 has beenabusy year forthe UK governmentatthe
United Nations. So far this year, it has been reviewed
by the Committee on the Elimination of Discrimination

Against Women, the Committee on the Rights of the
Child and the Human Rights Committee. It has also
been given a list of issues by the Committee on
Economic, Social and Cultural Rights requesting further

concern to CAJ and other human rights organisations. In
general, the Committee asked the governmentin the list of
issuesto provide more specific information as regards the
humanrights situationin Northern Ireland, and this request
was repeated during the examination.  During the
examination itself, anumber of particular topics that are of
interest to CAJ were scrutinised by the Committee.

information pursuantto their fifth periodic report. This

Report will be examined by the Committee in May of

nextyear.

CAJ has always found the
international monitoring system
to be an extremely important
mechanism for exerting pressure
on government to comply with
its international human rights
obligations. Inparticular, itshines
an international spotlight on
domestic humanrights concerns,
and provides a vital opportunity
for human rights NGOs to lobby
on these issues.

The examination of the
government by the UN Human

Committee on the Administration of Justice
Annual General meeting
Monday, 20th October, 2008
at
Clifton House, Clifton Street, Belfast

12.00noon Business meeting
1.00pm Buffet lunch
2.00pm Panel followed by discussion:

Human Rights Perspectives on dealing
with the legacy of conflict

Speakers will include: Prof. Kieran McEvoy ,
QUB; and Prof. Paddy Hillyard , QUB

The Inquiries Act

In the list of issues the
Committee requested the
governmentto explain why the
Finucane inquiry had to be
conducted withinthe framework
ofthe Inquiries Act,and whether
the Act was compatible with
Article 6 of the Covenant (the
right to life).

In its written and oral response
the government contended that
criticism of the Inquiries Act
was unjustified; argued that it
was “perfectly capable of
meeting allinternational human

Rights Committee in July this
year proved a case in point, as
the Committee shared the

3.30pm Close

rights obligations” and that
“nothing relevant can be
withheld from the inquiry.” In

concernexpressed by NGOson
a range of human rights issues. CAJ was present during
the examination, and used the opportunity to lobby
Committee members on a number of specific Northern
Ireland issues, and to clarify or supplement information
provided by government.

The Human Rights Committee is responsible for monitoring
the implementation of the International Covenant on Civil
and Political Rights. The government submitted its sixth
periodic report in May 2007, reporting on how it felt it had
lived up to its obligations under the Covenant. As is the
norm, the Committee then produced a list of issues in
November 2007 in which it requested further information
fromthe governmentin advance ofthe actual examination
in July of this year.

In contrast to the government’s report - which was notable
for its lack of reference to Northern Ireland - the list of
issues and the actual examination by the Committee drew
particular attention to a number of topics that have been of

relationto the Finucane casein
particular, they argued that the case went to the heart of
national security issues and dealt with a large volume of

cont. on page 2
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sensitive material, disclosure of which would risk lives.
They dwelt particularly on the power to issue restriction
notices under the Inquiries Act, which they argued would
never prevent material being seen by an Inquiry Panel, and
which can be challengedin court. They neglectedtoinform
the Committee however, that, this legal challenge would
essentially be an ineffective remedy given that notices
would mostlikely be issued on grounds of national security,
which would not be examined in detail in the courts. They
also failed to mention that the option of recourse by the
governmentto Public InterestImmunity Certificates permitted
under the Actwould prevent even the Inquiry Panel seeing
certaininformation.

During the actual examination, the Australian member of the
Committee - Mr lvan Shearer - highlighted the limitations in
the Inquiries Act. He probed further and asked the government
whatkind of national security issues would be likely to arise
in the Finucane case, and whether the Inquiries Act would
prevent material being seen by the family (as opposedtothe
Panel).

In response the government conceded that restriction
notices issued under the Inquiries Act “might” prevent
information being disclosed to the family. In defence, they
made referencetothere beinginany case areportatthe end
of the inquiry. However, they did not mention that the
Minister can decide notto publish the report, ortoredactany
report that is published.

In the concluding observations, the Committee
expressed concern that:

“...aconsiderable time after murders (including of
human rights defenders) in Northern Ireland have
occurred, several inquiries into these murders
have not been established or concluded...”

It further expressed concern that:

“Even where inquiries have been
established...instead of being under the control of
an independent judge, several of these inquiries
are conducted under the Inquiries Act 2005 which
allows the government minister who established
an inquiry to control important aspects of that
inquiry.”

The Committee went on the recommend that:

“The State party should conduct, as a matter of
particular urgency given the passage of time,
independent and impartial inquiries in order to
ensure a full, transparent and credible account of
the circumstances surrounding violations of the
right to life in Northern Ireland.”

CAJwillnow be pursuing with the governmenthow itintends

to take thisrecommendation forward, as we approach the
20™ anniversary of the death of Pat Finucane.

Non-jury trials

Initslistofissues, the Committee had noted the continuing
use of non-jury trials in Northern Ireland, and asked the
government to explain the difference between Diplock
Courts and the new system of certification of non-jury
trials by the Director of the Public Prosecution Service;
and tojustify the distinction between Northern Ireland and
the rest of the UK in this respect.

The government argued in its written response that
intimidation “remains prevalent”and “is a growing problem”
without offering any objective evidence to back these
sweeping claims. Even at the height of violence in
Northern Ireland, there was no substantive body of
evidence to prove that there was a serious problem of
intimidation. The government might have been expected
to offer more stringent evidence of intimidation in a period
of relative peace and stability. Yet, it relied on superficial
argumentsthat Northern Ireland’s “small size” and “close
knit communities” make it particularly vulnerable to
intimidation, with absolutely nomeasurable data orevidence
to support these arguments.

Popular perceptions cannotbe the basis forinconsistencies
inthe criminaljustice system andinthe end, the Committee
did not seem convinced by these arguments, asking for
careful monitoring of whether the exigencies of the situation
in Northern Ireland continued to justify these distinctions
from the rest of the UK, with a view to abolishing them. It
also expressed particular concern about the level of
discretion placed by the system in the hands of the
Prosecution Service, recommending thatthe government
should ensure that:

“for each case that is certified by the Director of
Public Prosecutions for Northern Ireland as
requiring anon-jurytrial, objective and reasonable
grounds are provided and that there is aright to
challenge these grounds.”

Otherissues

The Committee expressed concerninrelationtoanumber
of othersissues particularto Northern Ireland, namely the
detention in prison of asylum seekers and the use of the
latest form of plastic bullet, Attenuated Energy Projectiles
(AEPSs). Anumber of other non-Northern Ireland specific
recommendations will have a significant bearing here; in
particular, the call forincreased representation of women
inthe judiciary, and the recommendation that the definition
ofand legislation for anti-social behaviour be reviewed to
ensure compliance with the provisions of the Covenant.
CAJ will now be following up with government and its
relevant agencies on how they intend to give effect to
these various recommendations.



September 2008

Al

Examination of Ireland by
UN Human Rights Committee

On 14-15 July 2008, the third periodic report of Ireland
under the United Nations International Covenant on
Civiland Political Rights 1966 (ICCPR) was examined
by the UN Human Rights Committee in Geneva. Ireland
ratified the Covenantin 1989 and undertook therebyto
submit periodic reports to the Committee on the
State’s progress on civil and political rightsin Ireland.
Its first periodic report was examined in 1993 and its
second in 2000.

Rights which are protected underthe Covenantinclude the
right to life, to a fair trial, to liberty, to equality before the
law, to privacy and non-discrimination. The Committee
itself is comprised of eighteen international human rights
experts who are elected by the State Parties to the
Covenant and who act in their individual capacities. Mr.
Michael O’Flaherty from Ireland and Sir Nigel Rodley of the
UK currently sit on the Committee. Shortly after the
examination, the Committee adopts Concluding Comments
which highlight positive developments since the State’s
previous examination aswell as principal areas of concern
with regard to the State’s progress on the rights under the
Covenant.

An alliance of NGOs from Ireland was invited to a meeting
with the Committee before the examination. The NGOs
made a presentation on issues of particular concern and
presented a Shadow Reportto the State’s periodic report.
Three Dublin based human rights organisations, FLAC —
the Free Legal Advice Centres, the Irish Council for Civil
Liberties and the Irish Penal Reform Trust collaborated on
ajoint Shadow Reportwhich, together with the presentation,
was very well-received by the Committee.

Representing the State atthe examination was a high-level
delegationincludingthe Attorney Generalandthe Secretary-
General of the Department of Justice. The Attorney-
General began his presentation by highlighting positive
developments in the State with regard to the provisions of
the Covenant, such as the State’s intention to withdraw its
reservations to Article 14 with regard to military discipline
and to Article 10(2) relating to the segregation of remand
from convicted prisoners and children in prisons from
adults. The Committee welcomed the establishment of
the Garda Siochana (Irish Police Force) Ombudsman
Commissionthough itremained concerned with regard to
the funding of the Commission, its back-log of cases and
the possibility of complaints involving potentially criminal
conductof Gardabeingreferredtothe Garda Commissioner.
The State was praised for its establishment of the Irish
Human Rights Commission though the continuing
accountability of the Commission to the Department of
Justice, Equality and Law Reformratherthan the Oireachtas
(Irish Parliament) as well as funding identified as regrettable
by the Committee.

A number of issues highlighted in previous Concluding
Comments are still of concern to the Committee today and
were raised at the examination or in the Commentsissued
on 24 July 2008. These included the lack of incorporation
of the Covenant into national law, available remedies for
domestic violence, imprisonment for civil debt, inequality
between men and women, permitted derogations to the
Covenant, accesstoabortion, prison conditions and religious
oathsforjudges. The Committee again pointed outthatthe
retention of the Special Criminal Courtisincompatible with
the Covenant. The State noted thatitwould not abolish the
Courts until such time as the intimidation of jurors did not
exist. Itsaid thatitisthe view of the police and Government
that a credible threat exists at a lower level from dissident
subversive republican organisations and from crime gangs
who seek to undermine the criminal justice system. With
regardto therights of minorities, the State again confirmed
that it does not recognise Travellers as an ethnic minority

group.

On the issue of same-sex marriage, the State advised of
its plans to introduce civil partnership legislation; the
Committee recommended thatitensure that such legislation
isnotdiscriminatory in particular onthe grounds of taxation
and welfare benefits. The Committee expressedits surprise
that the State was appealing the decision in the Foy Case
which held that Irish lawwas incompatible with the European
Convention on Human Rights by its refusal to recognise the
acquired gender of a transgendered person. Swedish
Committee member Judge Elisabeth Palm asked the
Government why they simply did not change the law.

In both its questioning and its concluding comments, the
Committee focused on a number of areas relating to
immigration such as the increased detention periods for
asylum seekers under currentlegislation and the possibility
of summary removal of migrants under proposed legislation.

Anumber ofissues arose in relation to the State’s prisons,
such as the practice of “slopping out”, overcrowding and
inter-prisoner violence. The Committee requested specific
information, to be forwarded to it within one year, on the
implementation of its recommendations on this issue
together with the State’s counter-terrorism measures,
extraordinary rendition and religion in education.

Documentation relating to the examination such as the
State’s periodic report, the NGO Shadow Report and the
Concluding Comments can be found at
www.rightsmonitor.org.

Edel Quinn, Author ofthe NGO ICCPR Shadow Report
and Legal Research Officer at the Free Legal Advice
Centres.
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Bill of Rights Forum - A ¢ hurch perspective

Unlike ML As etc, who continue in office, my mandate
asthe Irish Council of Churches (1 C C) representative
to the Bill of Rights Forum expired with the Forum on
31st March, so | now write in a personal capacity.
However | hope | canreflect some Church thinking on
issues arising.

Church statements have favoured the idea of a Bill of
Rights for Northern Ireland, but with the proviso that such
a Bill should have cross-community support. If the “two
main communities” in Northern Ireland have learned
anything in recent years it surely is that one of them
should notimpose its will on the other. Of course consent
to aBill of Rights (or anything else) should not be withheld
unreasonably.

| prefer aBill of Rights thatis “minimalist” rather “maximalist”.
This does not mean a grudging granting of the least
possiblerightsto anybody butrather a Bill that is concise.
In an understandable enthusiasm the Forum and some
Working Groups did gettied up in rather much detail; a Bill
the length of for example the European Convention on
Human Rightswould be ideal. Putitall on two pages of A4!

Churches have own particular concerns - medical ethics,
freedom of thought, conscience and religion, freedom of
expression, etc. In an age that is increasingly intolerant
of any public sign of religion a fair Bill of Rights will be
needed by the faith communities. They do not want to be
secularised or to have a Bill of Rights that imposes the
ethics and values of secular humanism on their beneficial
activities (youth work, residential homes, hostels for
addicts, ex-prisoners, concern for immigrants, adoption
agencies, etc). That said, | C C engaged in this process
not out of self-interest but primarily out of concern for the
wellbeing of the whole community.

Itwould have simplified matters greatly if there had been
amodern U K-wide Bill of Rights enacted at Westminster;
the Forum could then have focused harmoniously on
additional matters clearly distinctive to Northern Ireland,
such as parity of esteem for “the two main communities”,
discrimination, flagst and parades. However there is not
a modern U K Bill of Rights in force and | see no sign of
one.

Sometimes the best contributions to a debate are not the
statements made but the questions asked. Accordingly |
raise the following.

1. Do the “particular circumstances of Northern Ireland”
refer to those pertaining on Good Friday, 19987 If so, is
our society to be frozen in time for the next 40 years (the
useful life of a Bill of Rights)? We cannot ignore the past
butshould we notalso prepare for afuture which, hopefully,
will be very different?

2. Should certain issues simply be dismissed with the
rejoinder that “there is existing legislation, so those
matters need not be mentioned in a Bill of Rights?” If that
principle were strictly followed, would not the Bill of
Rights be very brief indeed?

3. Are there many issues that are truly particular to
Northern Ireland? If so, what are they?

Victims? Are there no victims of our conflict in Great
Britain (or elsewhere)? Ifthere are, would they be covered
by an N.I. Bill of Rights?

Irish Language and Ulster Scots? Are they substantially
differentfrom Gallicin Scotland or Welshin Wales? If so,
how?

Discrimination? Is there any fundamental difference
betweenreligious/political discrimination here and racial
discrimination in Great Britain?

4. The Forum was asked to produce “agreed
recommendations” butwas that remit not merely ambitious
but flawed? If some unpopular minorities could never
command a majority vote are they not in special need of
protection from a Bill of Rights? Majorities of course
could be magnanimous.

5. Is there any risk that agreeing a Bill of Rights might
become one more bargaining chip (among others) for the
political parties?

5. Can care be taken that the final decisions are not
swayed by whichever strident lobbies speak loudest? |
fear that's what happened to some recommendations of
the previous Human Rights Commission.

Having raised these questions I would reiterate thatthere
is church support for a Bill of Rights for Northern Ireland
but we need clear answers to questions like these.

Indue course | expecta public consultation. | hope (i) that
it will not be rushed - or conducted quietly over the
summer holidays; (ii) that responses to it will be many,
thoughtful and varied; and (iii) that such responses will be
taken very seriously by those who finally draft the Bill.

The Forum did not entirely succeed nor did it entirely fail.
Even if its Report didn't produce many “agreed
recommendations”itdid contain much useful material. In
any case the process itself was of value.

Rev. Samuel Hutchinson
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Community Identity and the Bill of Rights

In June of this year CAJ held the first in a series of
planned seminarslooking atkey aspects ofthe current
Bill of Rights debate which aimed to assist the Northern
Ireland Human Rights Commission asitworks towards
formulating final advice to the Secretary of State.
Whether or not the NIHRC benefited from the seminar
remains to be seen, however CAJ certainly found the
event valuable in terms of clarifying our own thinking
and progressing the debate on an important issue.

The first topic which CAJ sought to explore in our seminar
series was the question of where identity rights might fit
within the Northern Ireland Bill of Rights process. The
seminar was held under Chatham House Rulesin order to
facilitate a more open debate, and what follows is not a
summary of the discussion per se, but rather a summary
of the position CAJ has reached in light of the information
presented and discussed on the day.

Suffice to say that CAJ was pleased with the way that the
discussionflowed, and the range of participants. The event
opened with presentations by Professor Christopher
McCrudden of Lincoln College Oxford, and Professor Tom
Hadden of the Human Rights Centre of QUB, outlining their
own views on the current proposals set out in the Bill of
Rights Forum report on Culture, Language and Identity.
Those attendingincluded representatives from all the main
political parties, the Human Rights and Equality
Commissions, and various other stakeholders including
the churches, trade unions, and civil society.

One of the main themes of the event was the extent to
which Northern Ireland mightbest give effecttothe provisions
ofthe Framework Conventionfor the Protection of National
Minorities (FCNM), and in particular, Article 3 of the
Convention which states that:

"Every person belonging to a national minority
shall have the right freely to choose to be
treated or not to be treated as such and no
disadvantage shall result from this choice or
from the exercise of the rights which are
connected to that choice."

It is easy enough to identify situations in which Article 3
would clearly be breached — and indeed situations which
Article 3 was specifically drafted to prevent. This would
include for example the requirement under Nazi rule that
Jews should wear yellow stars.

Such a process of classification, designed to facilitate
discrimination, victimisation, orworse, is clearly somewhat
differentfrom the anonymous monitoring process designed
to promote greater equality which exists in Northern Ireland.
The extenttowhich Northern Irish law might be compatible
with Article 3 is however a matter of concern, not least in
relationto the extentto which any future Bill of Rights might
impact on existing law in Northern Ireland.

Guidance astowhere the requirements of Northern Irish fair
employment legilsation fits within the acceptability
continuum of Article 3 can however be found with the
Council of Europe (COE) who specifically examined this
issue. Significantly, the Advisory Committee onthe FCNM
in an opinion on the UK in June 2007, noted that data
collected under the fair employment legislation remained
anonymous and was used purely for statistical purposesin
order to determine whether members of each community
are enjoying fair participation in employment and if not, to
identify additional measures that could be adopted to
secure fair participation.

The Advisory Committee reminded the UK thatrestrictions
ontherightto free self-identification by persons belonging
to national minorities are not consistent with Article 3 of the
Framework Convention. However, the Committee wenton
to say that in the specific context of Northern Ireland, and
at this particular time, the determination by employers of
the community background of their employees, trainees,
and applicants may be relevant in order to secure the fair
participation of under represented groups. The Committee
did however recommend that Government should regularly
reviewthese arrangements “in orderto ensure its continuing
relevance to the objective of securing equality in the field
of employment.”

Crucially therefore, the COE did not conclude that the
current fair employment arrangements were contrary to
Article 3 of the Convention. In fact, the COE went on to
advise that the fairemployment model should be applied to
otherareas of racial and ethnic equality. Clearly therefore,
the COE recognisedthe difference between ananonymised
monitoring process designed to deliver greater equality,
which they considered acceptable, and a “yellow star”
approach, which they clearly would not.

The question remains however as to where the COE view
fits within the current debate within Northern Ireland on the
Bill of Rights. Particularly given that the Bill of Rights
Forum reportdid recommend a “rightnotto be identified as
a member of a community”.

Significantly, the COE in February 2004 concluded that:

“the issue of self-identification should not be
examined in the context of a Bill of Rights
project, but rather outside of the project in a
more appropriate forum.”

Thus, what would be the effect of including a provision in
the BOR for Northern Ireland which allowed for a right to
choose, or not to choose to be a member of a minority or
a community.

cont. on page 6
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Based on the COE advice, there is a chance that fair
employment monitoring, 50/50 recruitment in the PSNI,
and the current voting arrangements in the NI Assembly
may be ruled lawful.

However, it is likely that under such a provision there
would certainly be a legal challenge to fair employment
monitoring, 50/50 recruitment to the PSNI, and the voting
arrangements in the Assembly. At best, such litigation
might be thoughtto be “destabilising” — particularly as the
cases progressed throughthe undoubted appeal processes
as the final outcome on voting arrangements in the
Assembly or PSNI recruitment was to be decided by the
| aw Lords.

Certainly, this does raise wider questions as to the role
pf the judiciary in ruling on political arrangements. CAJ
n general is sceptical about arguments that a Bill of
Rights per se would give undue power to the judiciary. In
this context however we believe that such concerns
would be justified. Not least because it is unclear what
exactly is being achievedin constructing a “right notto be
dentified as a member of a community — or minority for
that matter”. We would therefore support neither Option
A, nor Option B as currently outlined in the BOR Forum
Report.

nsummary, our advice to the Human Rights Commission

Fegarding minority rights would be to follow the position
pdvocated by the COE — and leave issues pertaining to
the Framework Convention for the Protection of National
Minorities within the remit of OFMDFM and any future
egislation around either the Convention, or a Single
Fquality Bill. Fair employment monitoring is currently
Lnder review in that context. Moreover, arobust equality
Clause in the Bill of Rights would actually serve a much
more useful purpose in ensuring that minority rights are
protected in our view that seeking to tinker with
nternational language to fit with the particular
circumstances of Northern Ireland. And as for political
arrangements — CAJ has always been of the view that
such matters are best decided by politicians.

Such an approach would in our view not only be the best
way of complying with the requirements of international
aw and international treaties, butwould also provide the
best practical solution to a problem that has bedevilled
the Bill of Rights process for some years.

Politicians, Gay Pride and
the Eur opean Con vention

on Human Rights

Baczkowski v Poland (Application 1543/06, 3 May
2007), concerned the Foundation for Equality NGO,
which sought permission to hold Equality Pride
marches in favour of equality, including sexual
orientation equality. A local official refused
permission, citing a technical reason (a failure to
submit a plan for organising traffic); the officials
permitted marches by other groups, including
groups opposing sexual orientation equality, even
though they did not submit such a plan.

The Polish courts found this decision to refuse permission
tomarch was lawful under domestic law. The European
Courtof Human Rights therefore held this was a violation
of the freedom of association and assembly. However,
the European Court went further: it said there was also
aviolation of the right to non-discrimination on grounds
of sexual orientation, even though the official’s decision
showed no overt indication of such discrimination.

A couple of weeks before the official’s decision, but
after the Equality organisation sought permission for the
march, the local Mayor gave an interview in which he
indicated he would oppose any demonstrations by
homosexuals. He said he did not favour employment
discrimination against gay men and lesbians, but he
promised “there will be no public propaganda of
homosexuality” as “propaganda of homosexuality” was
not freedom of assembly.

The European Court said there was no indication in the
written record that the official was influenced by this
interview. However, the official was acting in the mayor’s
name. Further, the interview took place only shortly
before the official’s decision. Accordingly, the Court
thought“it may be reasonably surmised that his opinions
could have affected the decision making process in the
present case”. The implication of this case is clear:
elected politicians need to be careful about public
statements if such statements mightappearto influence
the decisions of their officials. Equally clearly, officials
need to scrupulously follow procedures correctly. If
thereis aquestionable official decision, and if politicians
have made negative statements about gay men and
lesbians, then this may enable the courts to infer thatthe
decision was tainted by discriminatory motives.

Rory O’Connell, Human Rights Centre
QUB Law School
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Dermott McShane Inquest

Mr Dermott McShane was killed by an Army Saxon on 13"
July 1996. The driver of the Saxon drove into a piece of
hoarding being used as a shelter or barricade by people
during ariot situation in Derry. Itisreported thatthe driver
punched through and mounted a hoarding crushing Mr
McShane whowas sheltering behind it. Aftertwelve years
and a protracted legal battle including a successful
application to the European Court of Human Rights in
which the United Kingdom was found in violation of its
obligation under Article 2 (right to life) of the European
Convention on Human Rights (ECHR), the Coronerwitha
jury heard the inquesttouching on the death of Mr McShane
during the months of June and July 2008.

The Jury saliently found in their verdict of 5" July 2008 that
“Due to the intensity of the situation and limited personnel
numbers there was confusion and a breakdown of
communication betweenarmyand RUC personnelresulting
in a situation where procedures were not followed ie the
RUC gave direct orders to military personnel, no top cover
was used during the driving of the Saxon, the Saxon did not
give a warning to the crowd and the barrier was punched
through ratherthan pushed through. Another contributory
cause was Mr McShane’s presence on the rioters’ front
line.”

The driver did not follow procedure in that he should not
have driven the vehicle without being accompanied by a
commander (astop cover) who had better vision and gave
directionto the driver. The commander’sroleiscrucial as
the Saxon driver's vision was severely restricted as he
would have been looking through a slit the size of a letter
box.

That in mind it is of grave concern that the driver of the
Saxon was not available to give evidence at the Inquest.
He deprived the family’s representative of the opportunity
to cross-examine himto ascertain whether he was reckless
to the life of Mr McShane and others, when he drove the
vehicle in the manner he did. Particularly where in his
written statement that he submitted to the police that
afternoon, stated that“l charged a sheet of corrugated iron
in the centre of the street which was my target. While
approaching the barricade | saw around 5/6 persons round
it, most ran away on sighting me approaching but [I] was
unsurethatldid or did notcause injury to any person.” This
guestion could only be answered by the driver and no one
else, whether he knew or ought to have known that there
were people behind the hoarding.

One of the main complaints to the European Court of
Human Rights in McShane v the United Kingdom
(Application no. 43290/98), notified on 28/08/2002, was
the non-compellability of security force and police witnesses
togive evidence attheinquest. The European Courtfound
atparagraph 120 of its judgment that “the effectiveness of

theinquests were undermined by the lack of compellability
of security force witnesses which meant that key witnesses
inthe incidentwere not available for examination or cross-
examination.”

However, following the European Court Judgment in
McShane and a number of other cases which concerned
security forces killings, the coroner “...may issue a
summons for any witness whom he thinks necessary to
attend such inquest at the time and place specified in the
summons, for the purpose of giving evidence relative to
such dead body...” (Section 17 of the Coroners Act
(NorthernlIreland) as amended).

However, in this case the coroner was not able to issue a
summons as the driver of the Saxonwas living ina country
outside hisjurisdiction. The United Kingdom was found in
breach ofthe procedural requirement of Article 2 ECHR for
failing to conduct a prompt, effective, independent and
transparent investigation in the death of Mr Dermott
McShane (Paras. 126-127 of the judgment), itis disturbing
that the driver of the Saxon that killed Mr McShane was
facilitated in to circumventing the law.

It is similarly disturbing as it has been reported that
Sergeant A, who killed Pearse Jordan on 25" November
1992 (another case inwhich the UK was found in breach of
Art. 2 before the European Convention on Human Rights),
allegedly unlawfully, would notbe available to give evidence
atthe Inquestdue to commence on 12" January 2009. He
toois living in a country outside the coroner’s jurisdiction.
The wider concern however, is that there are a significant
number of cases that remain pending before the coroner's
courts concerning allegations of unlawful and unjustifiable
killings by security forces. Itis not clear if whether or not
key witnesses in these case would be available to give
evidence.

CAJ will be running FREE training on the Bill of
Rights on 6 " October 2008 in Derry/Londonderry.
This training will cover:

* What are human rights? What is a Bill of Rights? What
will a Bill of Rights for NI mean? How do | get involved in
a Bill of Rights? And an update on where the process is
of getting a Bill of Rights —final advice will be given to the
Secretary of State this December so don’t miss out!

e Training will run from 10am — 4pm, lunch included.

« Participants will receive an information pack on the Bill
of Rights and CAJ’s new report ‘The Best Bill of Rights —
a guide’.

« Training will also be held in Belfast on the 29" October.
Please email fiona@caj.org.uk - furtherinformation will be
sent on registration of interest
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5% September

A specialist team of detectives are to
investigate the involvement of Special
Branch agent Mark Haddock and his
UVF gang in more than 16 murders.
The work is to be carried out by a
senior unit within the Historical
Enquiries Team. This follows the
Police Ombudsman’s report into
collusion in January.

12" September

An inquest into the 1997 murder of
Seamus Dillonin Dungannonis halted
after Chief Coroner John Leckey asks
toseeareportbythe PSNI's Historical
Enquiriesteam.

13" September

A South Belfast Landlord replaces a
sign saying “no foreigners” were
welcome to rent his property with one
which says he wants tenants the
“neighbourhood will like”. There has
been a history of racist attacks in the
loyalist Donegal Road.

15" September

The United Nations Committee on
Human Rights reports onthe extentto
which United Kingdom is meeting its
international obligations. In particular
thereportwas concerned by the chilling
effect libel laws had on free speech
and anti-terroristlegislation.

18" September

The Policing Board declinesto approve
the latest PSNI proposals for its estate
and related stations closure. The
Board’s resources and improvement
committee has withheld approval
pending further clarifications.

19" September

SDLP callsforanindependentinquiry
into the deaths of 11 people during the
introduction of internment 37 years
ago. Thevictims, including a Catholic
Priest, were shot dead by the British
army in the Ballymurphy area of west
Belfast.

Civil Liberties Diary

The family of Kevin McAlorum allege
that his killers are being protected as
policeinformers. His murdertook place
in June 2004 in Derriaghy.

21t September

Michaela Hollywood (18) wins a
disability discrimination case against
her Co. Down school after her
application was subjected to a special
and lengthy assessment by the South
Eastern Education and Library Board.

Policing Board members clash over
lan Paisley Jnr's statement that the
police should “shoot dissident
Republicans on sight”.

22" September

PSNI record the first use of a new
Taser stun-gun. The weaponwas used
in Derry to subdue a father who had
locked himself in a house with his two
young children. A police spokesman
saidthe actionhad been“anappropriate
and proportionate tactical option to
bring the matter to a safe conclusion”.

The High Court in London finds that
MI5 participated in the unlawful
interrogation of a British resident now
held in Guantanamo Bay. Binyam
Mohammed, an Ethiopian national,
was unlawfully held in Pakistan and
then secretly rendered to Morocco
where he was tortured.

26" September

Some 300 IRA prisoners are to attempt
to have their convictions overturned
and claim compensation. They allege
that confessions were extracted from
themunder duress amid mistreatment
in Northern Ireland security force
holding centres. As a result of their
convictions many cannot find jobs,
insurance or loans and also cannot
enter the United States.

28" September

The Police Ombudsman announces
that it is to begin using mediation as a

means of investigating complaints
against PSNI officers. A pilot scheme
will be introduced in north and west
Belfast which will bring the
complainant face to face with the
officer in question.

Survey conducted by the Northern
Ireland Statistics and Research
Agency finds that fewer than one in
seven people believe theindependent
bodies set up to monitor policing are
doing a good job. The results also
showed thatonly 12% of respondents
knew who was on their local District
Policing Partnership.

29" September

The Irish Law Society expresses
“grave concern” about the possible
implications of the merger of the Irish
Human Rights Commission with other
bodies as part of the Government’s
programme of economic stringency
measures.

The Parades Commission bans a
loyalist march through two mixed
housing estates in Stoneyford after
previous parades were found to have
deliberately intimidated Catholic
residents. This follows a previous
ban in July of this year.

Compiled by Mark Bassett from various
newspapers
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